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PREFACE. 



The writer hopes that his use of the terms ." Precedents 
of Neutrality," upon his title-page, will not deter any, who 
might otherwise be interested in his pamphlet, from looking 
further into it, through fear of encountering only something 
purely technical and legal. He does not use " Precedents " 
as if he were going to treat of " Pleading " or " Practice," 
but, in the broadest sense of the term, as Historic Instances, 
u teaching by example." In this sense he hopes that his 
compilation or summary of American Precedents will address 
itself favorably to Englishmen, for whom it is mainly in- 
tended, as appealing to that well-known English element of 
action which rejoices in taking what is good in the past for 
a rule of conduct for the future. 

Would that the instances which he collects of American 
neutral conduct belonged to English history, and made part 
of the British national code ! Then, certainly, if there were 
any of its old sense of honor and magnanimity left in the 
nation, we should see no such paltering course of action as 
has marked the Alabama and Alexandra cases, and, more 
recently, has displayed itself in this Georgia decision, to 
which the writer more immediately addresses himself. 

In treating of these American precedents, as thus defined, 
the writer desires it to be understood that he does not in- 
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tend to cover the ground of citing all the American prece- 
dents, but only such part of them as belongs to this review 
of the Attorney-General's late speech; and, even in this 
limited undertaking, he for the most part omits all that have 
ever been before adduced or generally commented on. Thus 
he intends his short summary to be in addition to such his- 
torical memorials as have appeared, on the other side of the 
water, in the letters and criticisms of u Historicus " (Mr. 
William Vernon Harcourt), and the compend of American 
Neutral History by Mr. Frederick Way mouth Gibbs ; and, 
on this side of the water, in the pamphlets of Mr. Gros- 
venor P. Lowrey, Mr. Charles G. Loring, and others. 

So far as the writer is to find readers among his own 
countrymen, he cannot but commend to their notice, the 
attempts made by certain candid and high-minded English- 
men to bring the force of American Neutral History to bear 
upon current English conduct. Leaving out of view Eng- 
lish parliamentary and official utterances, and confining the 
suggestion for the present to strictly historical and legal 
publications, the writer would especially commend to Ameri- 
can attention the efforts of the two Englishmen just named 
— Messrs. Harcourt and Gibbs — to impress upon their 
countrymen the just importance of our early neutral states- 
manship and jurisprudence. He ventures to call their pro- 
ductions in this line — though widely differing from each 
other — admirable, and such as would do credit to the best- 
educated American. That these writings have not been re- 
produced and extensively read in this country, for American 
information, is to him almost a matter of complete surprise. 
He can only explain it upon the idea that the absorbing 
nature of our domestic struggle, and the preconceived preju- 
dice against England it an early day for her apparent luke- 
wjtrmness or even hostility towards our national well-being, 
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have rendered us comparatively indifferent to whatever bears 
the name of English. 

And yet, in characterizing the writings of Historfcus and 
Mr. Gibbs in these terms, the writer begs that it may not 
be supposed that he has overlooked .the fact that one of 
them — the former — is thoroughly and bitterly English in 
his prejudices, — apparently believing that no good can come 
out of a republican form of government, and that the highest 
art in American demagoguism. consists in getting up a war 
against England ; and that the latter (Mr. Gibbs) sees no 
other end to our civil struggle but failure on the part of 
the North. 

Of course, in instancing English notice of American neu- 
tral history, the discussion which it underwent in the judi- 
cial hearing of the Alexandra case cannot be overlooked. 
Though that trial, as his American readers are well aware, 
ended in a ridiculous abortion, the writer cannot but regret 
that the masterly review and analysis of American neutral 
decisions at the bar of the Court of Exchequer — to say noth- 
ing about the able, acute, and highly interesting, though 
sometimes wrong-headed, comments upon them on the part of 
the bench — have not, as yet, been reproduced and read in 
this country. As a matter of historic interest, he doubts if 
the annals of the English law afford such another exhibition 
of the highest order of cultivated legal ability as this same 
Alexandra law-hearing displays on the part of the respective 
counsel engaged, particularly in the leaders, — Sir Roundell 
Palmer on the one side, and Sir Hugh Cairns on the*other. 

Oh that such a discussion could have ended in a judg- 
ment pronounced by a Kent, a Story, or a Marshall ! Then 
England would have established for herself another prece- 
dent worthy of the world's imitation, and serviceable for her 
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own future guidance to all time. But now! — The writer 
will say nothing further here of the Alexandra case, except 
that the dissenting opinions — as they may be called — of 
Barons Channell and Pigott read worthily of English judi- 
cature. 

Boston, June, 1864. 
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I. 



EXPULSION AND SEIZURE OF GENET'S PRIVATEERS IN 1798-4. — A 
PRIVATEER CONSIDERED A PUBLIC SHIP OF WAR. 

The late speech of the Attorney-General of England, Sir 
Roundell Palmer, made in the debate in the British House of 
Commons on the 13th ultimo, on the question of admitting 
the Confederate ship Georgia into the port of Liverpool, con- 
tains so many misrepresentations, or misstatements concern- 
ing American law and statesmanship — based, for the most 
part, on the pretended authority of Mr. Justice Story — that, 
as one interested in the just record of his country's history, 
and in the correct appreciation of the opinions of that emin- 
ent jurist and publicist, the writer feels impelled to notice and 
to reply to them. 

He is well aware that it is a thankless task to endeavor to 
enlighten or persuade most Englishmen of rank or station as 
to the law, or the morality of our struggle. But as the At- 
torney-General, on various occasions, has shown himself so 
well disposed toward our cause, and, in the matter of Inter- 
national law in particular, has so often manifested such a 
high-toned candor in submitting to be instructed by American 
precedents, and in urging them upon the consideration of 
English judges and legislators, it may not be labor lost to en- 
deavor to convince him, and through him, impartial English- 
men, that he has not yet read aright an important chapter in 
1 
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our national politics and jurisprudence, and that the next 
time he invites the British House of Commons to follow the 
lead of American authority, it should be to a practical result, 
diametrically opposite from that arrived at on the occasion 
referred to. 

To state the proposition put forth and advocated by Sir 
Boundell Palmer, would be, to all well-informed Americans, 
to answer it. He contended — in the debate referred to, 
which ensued on Mr. Thomas Baring's motion, that the 
Georgia should be ordered away from British ports — that the 
Americans themselves would not have ordered away a vessel, 
circumstanced like the Georgia, under their precedents of 
1793, nor, under the practice established by the later decisions 
of the United States Supreme Court. " Why ! " — an Amer- 
ican would reply : — ** They not only would order away a 
vessel like the Georgia, but they did do it, time and time again. 
Did they not arrest and try Gideon Henfield for enlisting on 
board the Sans Culottes, long before there was any Foreign 
Enlistment Act ? % Did they not seize the prizes brought in by 
Genet's privateers, as fast as they appeared in American ports ? 
Did they not seize French privateers, themselves, while in the 
process of arming, and compel them to dismantle or undergo 
confiscation ? Did they not finally take the British minister's 
list of French privateers illegally fitted out in American ports, 
the Sans Culottes, the Citoyen Genet, and all that tribe, and 
give them notice, one and all to quit, and never show them- 
selves again ? Here was the very thing itself; a matter of 
common notoriety. Why raise a question whether the Amer- 
icans would do it." 

We can hardly suppose that these well-verified facts of his- 
tory have escaped the attention of the Attorney-General ; es- 
pecially as the letters of Mr. Jefferson, detailing them to the 
British and French ministers of that day, have often been re- 
produced and commented on. But by way of fixing them in 
the public mind, and of refreshing Sir Roundell Palmer's 
memory, if he happens to have forgotten them, we will briefly 
u recall a few of the leading precedents, diplomatic and judicial, 
belonging to the periods referred to, and bearing upon the issue 
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which the Attorney-General raises with this country. We shall 
select only those, for the most part, which it is believed have 
not yet caught the English eye, or been adequately .noticed on 
the English side of the water. 

We commence with two Circulars, addressed by Washing- 
ton's Administration to the Governors of the several sea-board 
States, directing the enforcement by them of the orders of ex- 
clusion of these same privateers of Genet's, within the limits of 
their respective States. They happen to be addressed in this 
instance to the Governor of Massachusetts, and are to be found 
in the Massachusetts State archives, where we copied them, 
under the general right of access permitted to the public at 
large: 

From the /Secretary of War, General Knox, to Governor Hancock, 

" Wab Department, Aug. 16, 1793. 
" To His Excellency, The Governor of Massachusetts : 

" Sir, — It has, heretofore, been made known, that the fitting out of 
privateers, in the ports of the United States, was considered as incom- 
patible with our present state of neutrality. 

" The Executive, after trying other measures, in vain, to prevent a 
continuance of the practice, finds itself, at length, constrained to resort 
tomeans more decisive than have been hitherto employed. To avoid, 
therefore, a further infraction of our rights, and a further commitment 
of our peace, the President of the United States, after mature deliber- 
ation, has decided that no armed vessel, which has been, or shall be, 
originally fitted out in any port of the United States as a cruiser, or 
privateer, by either of the parties at war, is to have asylum in any 
ports of the United States* 

" I am directed to inform your Excellency of this decision, and to. 
request that in case. any vessel, within the foregoing description, 
should arrive in any port, or harbor, in the State of Massachusetts, 
that you would cause her to be ordered to depart immediately ; and in 
case of her refusal, that you would take effectual measures to oblige 
her to depart. 

" It is, at the same time, the desire of the President, that force may 
not be resorted to, until every proper effort has been previously made 
to procure the early departure without it. And the President has # 
further directed me to request that, in case any such vessel shall have 
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sent, or brought, subsequent to the 5th fast, or should hereafter send 
or bring, any prize or prizes into any port or harbor of your State, 
that you would cause such prize or prizes to be immediately secured 
by the militia, for the purpose of being restored to the former owners. 
" It is also requested, that you would please to transmit, in writing, 
all the cases and the evidence thereon, which may occur in pursuance 
of this communication. The following are the names of the privateers, 
comprehended within the meaning of this letter, that have hitherto 
come to the knowledge of the Government : 

Oitizen Genet, \ 

Sans Culottes, > fitted out at Charleston, S. C. 

Vainqueur de la Bastille, ) 

Petit Democrat, u « Philadelphia. 

Carmagnole, u u Delaware. 

" I have the honor to be, &c, 

" KNOX, Secretary of War. 
"Hi* Excellency, Jomr Hancock." 



From the Secretary of the Treasury, General Hamilton, to the Governor of Massachusetts. 

"Philadelphia, Aug. 18, 1794. 

" Sir, — The Secretary of War being absent from the seat of Gov- 
ernment, I am directed by the President to write to you on the sub- 
ject of those French privateers, fitted out in our ports, which you have 
heretofore been informed were to be denied asylum within the United 
States, except upon the condition of being dismantled of their military 
equipments. 

*' The subsequent conduct of some of these vessels, is a matter of real 
embarrassment and dissatisfaction. By running from one port to an- 
other, they have, in effect, enjoyed the asylum which it was intended 
to deny them, and have thereby placed the Government in the un- 
pleasant situation, not only of seeing itself trifled with, but of being 
liable to the suspicion of connivance in an evasion of its positive assur- 
ances to foreign powers. 

" It is inadmissible that such a state of things should continue, and 
therefore, the President has come to a resolution, to cause every such 
vessel, which, since the promulgation of his instruction to refuse them 
asylum, shall have been in a port of the United States, so as to have 
had an opportunity to acquire a knowledge of that instruction, and 
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which shall hereafter be found in any port or district of the United 
States, to be deprived of her military equipments. I have it in in- 
struction from him to communicate this resolution to* you. and to re- 
quest your effectual cooperation in carrying it into execution within 
the State of Massachusetts. While the reasons which have been as- 
signed beget a solicitude in the President, that the measure may be 
punctually and completely executed, there are weighty considerations 
which induce him to wish that it may be found practicable to accom- 
plish it in each case, without bloodshed. To this end, it will be useful 
that any force which may be employed for the purpose, should be such 
as will control a disposition to resist. 
" With perfect respect, 

" 4 1 have the honor to be, &c^ 

" ALEXANDER HAMILTON, Secretary of Treasury. 
" His Excellency, The Governor of Massachusetts." 

Now, if the Attorney-General did not need the reminder of 
such documents as the above, to refresh his recollection of 
how the Americans dealt with French cruisers in 1793-4, we 
can only characterize as disingenuous, the turn by which he 
sought to do away -with the force of those precedents, when 
Mr. Baring quoted Historicus's deductions from them, to the 
same effect, as we have above intimated. Historicus's letter 
to the London Times, of February 17th, as our readers may 
be aware, had unreservedly insisted that the British Govern- 
ment could do no less than exclude such vessels as the Ala- 
bama and Florida from English ports, on the authority of what 
the Americans themselves had done on former occasions. But 
the Attorney-General, without noticing Historicus's fra^k and 
honorable concession, invents a formula, or, as the lawyers 
would call it, frames a special plea, by which he hopes to 
" avoid," without even " confessing," the merits of these Amer- 
ican precedents. According to the elaborate report of his 
speech in the Times, of May 14th, which we suspect must 
have been submitted to Sir RoundelPs personal revision, he 
says : 

" I do not find that the United States, which have really 
settled all the doctrines of law applicable to this kind of neu- 
trality, by fitting out vessels in their ports for belligerent na- 
1* 
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tions, ever adopted the practice of inquiring intQ the previous 
history of public ships of war, which labored under the suspi- 
cion or allegation of having been fitted out in their ports in 
violation of their neutrality. In the cases of the Santissima 
Trinidad and the Cassius, the particulars of which were simi- 
lar to those of the Georgia, Mr, Justice Story said," Ac. 

It is in that word "pvblic" which we italicize (not Sir 
Roundell Palmer, nor the Times}, that thfc disingenuousness 
and plea in avoidance, which we have referred to, consist. 
The Sans Culottes, &c, were privateers? So Sir Roundell 
Palmer intends to dispose of them by inquiring after " public 
ships of war." As if public ships of war of France or Eng- 
land would have been likely to be built in the United States, 
in 1793, when the Government was but four years old, and did 
not own a single ship of war, itself ! 

But is the Georgia, herself, a public ship of war, or only a 
privateer ? Mr. Cobden put some searching suggestions on 
this point to the Attorney-General, when he quoted, iif reply 
to him, that the Moniteur had made an official slip-down in 
calling the Florida* " a privateer," and that Mr. Dayton and 
Mr. Seward had very justly argued thereon, that the declara- 
tion of the European Congress of 1856, in regard to abolishing 
privateering, became mere moonshine in view of the action of 
the Federal Government. 

We will concede, however, for argument's sake, that the 
Georgia is a public ship. — [A queer public Confederate ship, 
however, while sailing for the first two months of her piratical 
career under a British register ! ] But is the Attorney-Gen- 
eral ignorant, that the American authorities, which he relies 
on, have expressly held that a privateer stands oh the same 
footing as a regular ship of war, in the particular of being ex- 
empted from neutral interference and jurisdiction while in a 
neutral port ? Has he forgotten, that the U Invincible (1 
Wheat. 238), a French privateer, brought into an 'American 
port, and libelled for a maritime tort, was expressly exempted 
from judicial procedure, on the ecore of being a national armed 
vessel ? If he has happened to overlook this important land- 
mark in American international jurisprudence, in the press of 
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his numerous and burdensome official engagements, we beg to 
call it to his notice. Here is Mr. Justice Curtis's marginal 
abstract of the case : " The exclusive cognizance of prize 
questions belongs in general to the capturing power, and the 
uourts of other countries will not undertake to redress alleged 
maritime torts committed by public-armed vessels in assertion 
of belligerent rights. This applies to privateers duly com- 
missioned. But our courts of admiralty will take jurisdiction 
to inquire if the alleged wrongdoer is duly commissioned, or 
has, by the use of our territory to increase his force, trespassed 
on our neutral rights." We commead this last ruling to Sir 
Roundell's attention, in connection with another statement of 
his which we shall hereafter examine. 

Our readers will excuse our quoting a few lines from the 
opinion of the court, delivered by Mr. Justice Johnson, with a 
view of clearing up this distinction between a privateer and a 
public ship : " It would be difficult to distinguish this case in 
principle from thosQof The Cassius (3 Dall. Rep. p. 121), and 
The Exchange (7 Cranch, p. 116), decided in this court. The 
only circumstance in which they differ, is, that in those cases 
the vessels were the property of the nation ; in this, that it 
belongs to private adventurers. But the commission under 
which they acted was the same ; the same sovereign power 
which could claim immunities in those cases, equally de- 
mands them in this ; and although the privateer may be 
considered a volunteer in the war, it is not less a part of the 
efficient national force, set in action for the purpose of subdu- 
ing an enemy." 

This decision, we beg it to be noted, was an affirmance of 
the ruling of Mr. Justice Story in the Circuit Court below, 
and expresses, therefore, with repeated emphasis, his opinion, 
that a privateer enjoys the same degree of exemption from 
local jurisdiction, as a full commissioned ship of war ; an 
opinion which the same eminent judge a third time reiter- 
ated, with the sanction of the whole court, in the case of The 
Santissima Trinidad, and with which it ought to be presumed, 
therefore, that Sir Roundell Palmer is by this time familiar. 

But it so happens in regard to the '93 precedent, unfortu- 
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nately for the Attorney-General's proposition, that one vessel at 
least of the proscrihed French cruisers — the Little Democrat 
of historic fame, the same which Hamilton and Knox proposed 
to blow out of water with a land battery, if she undertook to 
leave the Delaware, in further prosecution of her attempted 
violation of American neutrality — was in all senses a public 
ship of war. Here is the impudent note of the French min- 
ister of that day, Genet, to the American Government, fully 
proving it : 

" The citizen Genet, Minuter Plenipotentiary of the French Republic, to Mr. Jefferson, 
Secretary of State (1 Am. State Pap. 163). 

" Philadelphia, July 9, 1793. 

" Sir, — You required of me details relative to the brigantine La 
Petite Democrate, heretofore La Petite Sarah, at present armed and 
ready to go out of the Delaware. They are as follows : This vessel, 
Sir, of English property, armed by our enemies with four cannons and 
other arms, was taken by the Embuscade frigate, belonging to the 
Republic of France, and sent into Philadelphia. * Her construction 
being elegant and solid, her bottom coppered, and a swift sailer, her 
roasts and rigging being in a good condition, I have thought — on the 
report of the captain of the Embuscade and other enlightened mari- 
ners — that the acquisition of this vessel would be advantageous to 
the marine of the Republic; and this consideration, joined to the 
desire I had of finding employment for a great number of French 
marines, who were here, exposed to the dangers which often attend 
idleness, and to misery, determined me to take her on account of the 
State. 

" I have had her repaired. I have completed her armament with 
cannon which I found on board of four French vessels, and given the 
command of her to citizen Amiot, ensign of the Republic ; and when 
ready, I shall despatch her with a commission of the Executive Coun- 
cil, and with my particular instructions. I shall confine myself, Sir, 
to represent to you these facts, which require no discussion on my 
part, and which cannot create any difficulty on that of your Govern- 
ment. When treaties speak, the agents of nations have but to obey. 
" Accept, Sir, my esteem and respect, 

« GENET." 

We commend this precedent to the Attorney-General's no- 
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tice on another point, where he says, " I can find no instance 
of any prohibition or exclusion from any port [of the United 
States] of any prize, after her conversion into<a ship of war." 
Was not this Little Democrat a prize ? Was she not con- 
verted into a ship of war ? and was she not prohibited from 
the ports of the United States ? As to her absolute exclusion 
from those ports, of course we need not explain to the Attor- 
ney-General, that it was physically impossible for the United 
States to keep her and her associate cruisers away from the 
bays and harbors of the Union, if they persisted in coming in 
at the risk of an infraction of the national peace. He knows, 
as well as we do, that the new formed Government had to rely 
on its State militia for the enforcement of any of its orders ; 
and that, at that early day of its existence, it had not a sol- 
dier, nor a sailor, — much less, a ship of war, — of its own, at 
command. 

But we suspect that the Little Democrat was not the only 
one among the fleet of French cruisers which infested our 
waters in 1793-4, and which were repeatedly ordered off, that 
might in strictness rank under the head of public ships of 
war. Here is another note of Genet's, in which he expresses 
his disgust at American interference with what he calls a 
French " advice " (or mail) " boat," the Carmagnole or Co- 
lumbia, which Gov. Clinton, of New York, had required him 
to dismantle. The reader will have remembered her name 
among the proscribed French cruisers of Secretary Knox's 
list. We give Gov. Clinton's letter, as prefatory (1 Am. State 
Pap. p. 186) : 

"Mr, Clinton, Governor of New York, to Mr. Genet, Minister Plenipotentiary of France. 

"New York, Nov. 21, 1793. 

" Sir, — As by your letter of the 11th instant, I am informed that 
the vessel therein mentioned, now repairing at the wharf in the East 
River, is called the Carmagnole, and that she was fitted out as a pri- 
vateer in the Delaware, I conceive it proper to transmit to you a copy 
of a letter, which I have since received from the Secretary of War, 
dated the 15th instant, in answer to one from me to the President of 
the United States, informing him of your having withdrawn the com- 
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missions granted to certain privateers, fitted out in the ports of the 
United States, by which you will perceive it to be the sense of the 
President, that this vessel should be entirely divested of her warlike 
equipments, and which, from the readiness you are pleased to express 
to conform to the views of the Federal Government, I cannot .doubt, 
will, on the receipt hereof, be complied with ; and that, until this is 
effected, you will not permit her to leave the harbor. 

" I am, &c^ 

" GEORGE CLINTON." 



" Citizen Genet, Minister Plenipotentiary from the French Republic, to General Clinton, 
Governor of the State of New York. 

" New York, Nov. 23, 179S,# 

2d Year of the French Republic. 

" Sir, — I have received the letter which you did me the honor -to 
write me, the 21st instant, as also the copy annexed to it of a letter 
from the Secretary of War. # 

" The fresh requisitions which have lately been transmitted to you, 
respecting the schooner Columbia, formerly called the Carmagnole, 
are only a continuation of the system which has been observed to- 
ward me, from the very commencement of my mission, and which 
evidently appears to be calculated to baffle my zeal, to fill me with 
disgust, and to provoke my country to measures dictated by a just re- 
sentment, which would accomplish the wishes of those whose politics 
tend only to disunite America from France, the more easily to deliver 
the former into the power of the English. 

" Warned by this conjecture, which is unfortunately but too well 
founded, instead of proving to you as I could easily do, that the orders 
which have been given to you are contrary to our treaties, to the 
conduct of the Federal Government even toward the British nation 
(whose packets, and a great number of merchant vessels, I am well 
informed, have been permitted to arm for their defence in their ports), 
to the bonds of friendship which unite the people of both republics, 
and to their mutual interests, since the vessel in question is intended 
to serve as an advice boat in our correspondence with the French 
islands, which by our treaties you are bound to guaranty, and in whose 
fate your property is no less interested than ours, I will give orders to 
the consul and the French commodore of the road [harbor], to con- 



PRECEDENTS OF AMERICAN NEUTRALITY. 11 

form themselves to every thing that your wisdom may think proper to 
direct. " Accept, Sir, &c., 

"GENET." 

It seems, that, after all, Genet did not keep, his word about 
dismantling the Carmagnole, and Mr. Randolph, who had suc- 
ceeded Mr. Jefferson as Secretary of State, had to quicken 
the diplomatic conscience of Mr. Fauchet, Genet's successor 
as French miuister, into a better observance of international 
duties, by compelling her disarmament or her prompt depart- 
ure from American waters. Two sharp letters of his to Mr. 
Fauchet on this subject, which seem to have had the effect to 
finally rid the American coast of this truculent privateer, or 
public ship of war (for we are not clear that Genet's pretence 
of her being a mail-packet was Hot — like his promise to dis- 
mantle her — a diplomatic falsehood), will be found in 1 Am. 
State Papers, p. 600, under dates of August 14th and August 
20th, 1794. In the first of these letters, that of the 14th, Mr. 
Randolph credits the French minister with another case of 
dismantling, actually executed, which we suppose refers to 
still another of Genet's cruisers. 

We have not space for all the correspondence at this partic- 
ular stage of the enforcement of President Washington's order 
of expulsion of these cruisers ; but as a specimen of it, we 
commend to the attention of the Attorney-General the fol- 
lowing reply of Mr. Fauchet to Mr. Randolph, under date of 
August 21, 1794 (1 Am. St. Pap. p. 600) ; both as showing 
the urgency with which the order was insisted on by the Uni- 
ted States, and the reasons given by the French minister for 
not better complying with it. We hope that the French min- 
ister's complaint of undue partiality on our part toward the 
English, in this matter, will not detract from the binding effi- 
cacy of the precedent otherwise, at this juncture : 

"Joseph Fauchet, Minister Plenipotentiary of the French Republic, ftc., to Mr. Ran- 
dolph, Secretary of State, frc. 

"Philadelphia, August 21, 1794. 
"Sir, — I told you verbally, and repeat it in writing, that the Cor- 
nelia and Columbia had sailed for France. Then my intention was, 
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that they should not return into the ports of the United States. But 
they were compelled to take shelter, by the pursuit of the English 
vessels of war, which af this time block up all your ports. It would 
be as unjust as unreasonable to impute to them as a crime this return, 
which was rendered necessary "by so unhappy a circumstance, — unless 
it should be wished that these two vessels should become the prey of 
the English, and I avow it with profound sorrow, that I have been 
tempted to entertain this opinion, when I learned, that at New York, 
orders had been given to the Cornelia immediately to quit that port, 
although it was known that two English frigates were to have seized 
her on her departure. But, Sir, it is too painful to me to harbor a 
doubt injurious to the public officers of a free nation, to give myself 
up -to this impression ; and at the same time, it is too grateful to me to 
prove with what strictness we fulfil our treaties and our engagements, 
to omit giving you the following details : 

" The first of these two vessels, the Cornelia, which is at New York, 
is about to go to Boston, to be there completely dismantled. The 
second, the Columbia, which was in the Delaware, departed thence on 
the 11th of this month. I am surprised, Sir, that you were not in- 
formed of her departure, with as much care as you were of her arrival. 
Perhaps it was not the duty of the same person to give the two ad- 
vices, which might have prevented your complaint But, Sir, when 
the Federal Government fulfils with so much exactness the new obli- 
gations which it has imposed upon itself, in relation to England, is it 
not just to require from it the same scrupulous observance of sacred 
treaties, which it has long since contracted with France ? Why, then, 
is an asylum refused to an unfortunate barque, which, in her flight, 
had thrown into the sea some of her cannon and of her water (?), when 
it is given, though against the tenor of these very treaties, to the ves- 
sels of war which have taken prizes from the citizens of the republic ? 
Without doubt, Sir, this violation, which is so fatal to us, takes place 
through forgetfulness only. It would be horrible to me to attribute it 
to any other motive ; therefore, I content myself with subjoining here 
an extract of the 17th article, in order to recall it to your remembrance. 

ui Art. 17th. And on the contrary, no asylum or retreat shall be 
given in their ports or harbors to those who shall have taken prizes 
from the subjects of his Majesty or the said States ; and if they are 
compelled to enter them by tempest or the danger of the seas, they 
shall be obliged to depart as soon as possible.' 

" Neither tempest nor the danger of the seas have compelled the 
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the English vessels of war to enter your ports ; notwithstanding they 
have been there supplied ; notwithstanding they remain there to inter- 
rupt your commerce and our 'supplies; and notwithstanding we are 
your nearest allies. " Accept, Sir, &c, 

"JH. FAUCHET." 

We commend also to Sir Roundell Palmer's notice, the fol- 
lowing letter from Genet to Jefferson, of the date of July 8, 
1793, showing how Le Vainqueur de la Bastille, another of 
Genet's squadron, came to grief, with one of her prizes, at an 
early day of Mr. Genet's experiment on American forbear- 
ance. It will be noticed in this case, that the commander of 
the French " Georgia " had the grace to send back his Amer- 
can register, before entering upon his career of privateering. 
But even this pretence toward decency (which it seems did not 
suit the impertinent Genet), did not exempt him and his 
vessel from a taste of the law. (1 Am. State Papers, p. 163.) 

The Minister of the French Republic to Mr. Jefferson, Secretary of State. 

" Philadelphia, July 8, 1793. 
" Sir, — The French armed vessel Le Vainqueur de la BastiUe, of 
American construction, and heretofore bearing the name of Hector, 
has sailed from Charleston, furnished with a French commission and 
her old American register, which the commander Hervieux, sent to the 
Custom House, after having cleared the bar of that port. This con- 
duct, condemnable only for its timidity, has led the Custom House 
of Charleston to require the Government of South Carolina to cause 
him to be arrested ; and in consequence, Le Vainqueur de la Bastille 
has been seized at Wilmington, together with a prize which she took 
in there. The laws of the United States inflict no punishment in the 
present case, only where there has been an intention of avoiding the 
duties imposed by the United States ; and as it (is) proved by the 
war-commission, and by the instructions in Captain Hervieux's posses- 
sion, that he went out of the port of Charleston only to resist, as much 
ad possible, the unjust attacks of our enemies — a duty which all the 
treaties authorize him to fulfil, and which no law of the United States, 
and consequently no order of the Executive of these States, can forbid 
him to fulfil — I request you, Sir, to desire of the Federal Govern- 
ment the liberation of Captain Hervieux and of his crew of the Le 
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Vainqwwr da la Ba$titte y and of her prize, now detained in the port 
of Wilmington, North Carolina. 

"GENET." 

We are unable to trace the history of this case to its ter- 
mination. We suppose that, as was usual in such cases, the 
prize was retained by the Federal Government and turned 
over to its original owners, and the illegally-equipped cruiser, 
after undergoing a reduction of her armament, allowed to go 
to sea again on a promise of never repeating her offence; 
a promise which, perhaps, she in some sense kept, by only 
arming anew in some French, instead of an American port, 
and then returning to her old business of privateering. 

But taking the case as one of actual seizure by the Ameri- 
can Government in the first instance, though followed by a 
subsequent liberation on some terms or other, can Sir Roun- 
dell Palmer doubt, after reading it, that Washington's Gov- 
ernment put a black mark against the Georgias of that day, 
which was noticed and acted upon when the offenders sought 
a second time the hospitality of our harbors ? And if he can- 
not draw a distinction between a privateer and a public ship 
(as Judge Story and the United States Supreme Court could 
not), had he not better look further into American history, 
before repeating his assertion that he cannot find that the 
United States "ever adopted the practice of inquiring into 
the previous history of public ships of war, which labored 
under the suspicion or allegation of having been fitted out in 
violation of their neutrality," and, " that we are not therefore 
warranted, upon the authority of the United States, in exclud- 
ing this vessel [the Georgia] from our ports ? " 
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n. 

THE CASE OF THE CASSIUS. 

Burin the cases of The Cassius and The Santissima Trinidad, 
the Attorney-General feels confident that the Americans gave 
proof of an established practice of theirs, to let ships of war go 
free of molestation, however illegal might he their antecedents 
in regard to a violation of neutrality. After quoting the dic- 
tum of Judge Story's in The Santissima Trinidad, with which 
we stopped short in our former citation from his speech,, and 
making some comments on it, he goes on to say : " The San- 
tissima Trinidad and the Cassius were both received into the 
ports of the United States, held not to be amenable to courts 
of law, and never ordered by the Government to leave any 
port." 

We confess that when we read this statement of the At- 
torney-General's, we could hardly help suspecting that the 
London Times had made some mistake in reporting his re- 
marks, particularly so far as concerned the Cassius, and that 
the reporter had mixed up the two cases referred to, The Cas- 
sius and The Santissima Trinidad, in a way which Sir Roundell 
Palmer had never intended. But on reflection, considering 
how similar the conduct of the argument was to the turn 
played upon public ships, which we have before alluded to,. and 
remembering the elaborate completeness of thfe legal citations 
and many of the legal deductions, we inclined to the belief 
that it was a genuine report. Accepting it as such, we would 
venture now to call Sir Roundell's attention, briefly to the 
legal and diplomatic history of the Cissius, and to inquire of 
him respectfully, in conclusion, if he has not too hastily adopted 
the opinion of some junior as to its bearing. 

Here is a brief summary of the early history of this vessel, 
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^as stated in a despatch from Mr. Pickering, American Secre- 
tary of State, to Mr. Pinckney, our minister at the French Re- 
public, dated January 16, 1797, and published in 1 Amer- 
ican State Papers, p. 564. The despatch is intended for a 
formal replication to a series of unfriendly complaints on the 
part of the French minister, Adet, among which the charge of 
unhandsome treatment of France, in this affair of the Cassius, 
plays a conspicuous part : l 

"The Cassius, under the name of Les Jumeaux, was fitted and 
armed for a vessel of war in the port of Philadelphia, in violation of 
the law of the United States. In December, 1 794, having escaped 
from the port to descend the river, orders were given to the militia of 
the State of Delaware to intercept her. The attempt was made, and 
failed. The crew of Les Jumeaux, which was unexpectedly found to 
be very numerous, resisted the officers who went on board, manned 
their cannon, and brought them to bear on the cutter in which the 
militia, about forty in number, were embarked. Their force being in- 
adequate to the enterprise, they retired with an intention to return the 
next day with a reinforcement. They did so, but Les Jumeaux had 
sailed and gone to sea. »The agent, Mr. Guinet, by whom Les Ju- 
meaux had been fitted out, was tried at the circuit court in Philadel- 
phia, convicted of the offence, and received sentence of fine and 
imprisonment." a 

So far the American Secretary of State's narrative of the 
antecedents of the Cassius. 

We next give, in the chronological order of events, another 



1 This State paper of Mr. Pickering, constitutes, in oar judgment, one of the 
best productions of Washington's administration, particularly in that part which 
meets and disposes of the eternal claim, on the part of France, upon American 
gratitude, for helping the United States to achieve their independence, so peipet- 
. ually harped upon by the French envoys and statesmen of that day. • 

* This important State trial, reported under the name of Dinted States v. Guinet, 
in Wharton's State Trials, p. 93, and 2 Dall. Rep. p. 321, being the first that arose 
after the passage of the earliest American Foreign Enlistment Act of 1794, is, of 
course, very familiar to the Attorney-General, as it was cited and commented on at 
large, in the Alexandra law-hearing. It may be new to him, however, that the 
Cassius was the vessel which the defendant in that case was " concerned in equip- 
ping" 
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State paper, which probably has never met the eye of Sir 
Roundell Palmer, but which fell under our notice for the first 
time the very day that we read his speech, and which helps to 
throw light upon the character of the American " reception " 
of this vessel. It is another circular from Mr. Pickering, when 
Secretary of War, to the Governors of the maritime States (in 
this case addressed to the Governor of Massachusetts), order- 
ing the seizure of the Cassius, if she should come into any port 
of the United States to complete her equipment. It will be 
noticed that the parallelism of this case with the Georgia is 
complete, in the particular of both vessels intending to arm 
after they should have got away from their place of equip- 
ment. It also answers the assertion or suggestion, repeated 
twice at least, we believe, by Earl Russell, that the Americans 
nevor had to deal with a case where the violators of their 
neutrality attempted to practice concealment and deception 
toward them in the manner that the builders of the Alabama 
had done toward the English. We copy the document, as be- 
fore, from the Massachusetts State-archives : 



Mr. Pickering, Secretary of War, to Governor Samuel Adams. 

"Department of Wab, January 6, 1795. 

" Sir, — A ship called Les Jumeaux (or the Twins), Captain Rualt, 
armed and equipped in the port of Philadelphia as a cruiser, contrary 
to our neutrality and the laws of the United States, in such case pro- 
vided, has lately escaped from the Delaware. Jt appears by the re- 
port of the officer employed to seize her, that she sailed from Bombay 
Hook, the 2d inst. The proof is positive that the ship has been un- 
lawfully fitted out as above mentioned. A description of her and her 
equipments, so far as is known, is enclosed. As the* necessity of con- 
cealment prevented her completing her equipments in such manner as 
to commence an immediate cruise, it is probable, that in order to com- 
plete them, she will put into some port of the Chesapeake, or other 
port in the United States. It is, therefore, the request of the Presi- 
dent of the United States, that you will cause the requisite measures 
to be taken for seizing the above-mentioned ship, with her tackle, 
furniture, and stores, and also for apprehending the captain, together 
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with such of his officers and men as have participated with him in 
violating the laws of the United States. 

" I have the honor to be, &o, 

" TIMOTHY PICKERING, Secretary of War. 
" Hi* Excellency, Samuel Adams." 

Getting warning, doubtless, of this circular, the Cassias 
never ventured into an American harbor, till she had effected 
such a change in her condition as she thought would put her 
beyond the danger of interference in case of return. She 
went to a French port in Saint Domingo (then d French pos- 
session), was there regularly transferred by a bill of sale to 
the French Government [See the French minister's voucher for 
this, 1 Am. State Papers, pp. 635, 636], and having received 
a public commission, boldly ventured back to Philadelphia. It 
is true that the American Government did . not thereupon en- 
force upon her the threats of Mr. Pickering's circular. But 
they did another thing which showed, as plainly as any seiz- 
ure would have done, their disposition to enforce the laws of 
neutrality, as far as lay in their power. Civil suits having 
been commenced against the Cassius, and her captain arrested, 
immediately upon her arrival at Philadelphia, by parties who 
had before sustained pecuniary damage by her illegal proceed- 
ings (as detailed in 1 Am. State Papers, p. 564, ut supra), 
the United States' Executive backed up the authority of the 
Federal tribunals in taking cognizance of those suits, and 
two several proceedings having been dismissed on technical 
grounds, a final condemnation of forfeiture in a "qui tarn'' suit 
was pronounced, and (we have no doubt) enforced under na- 
tional auspices. 

The length which the American Government went, on this 
occasion, in vindicating their neutrality, can, in some degree, 
be inferred, from the tone of complaint adopted in regard to it 
by the French minister of that day, Adet, addressing the 
American Secretary of State in a violent reclamation for in- 
demnity and satisfaction. His memorial will be found in 
American State Papers, vol. 1, pp. 579-586. Further angry 
correspondence, relating to this vessel, showing that we carried 
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the assertion of our neutral independence, and sense of inter- 
national justice, to the very verge of a war with France, will 
be found in 1 Am. State Papers, pp. 629-639. Our limits 
only permit a brief citation from Mr. Adet's memorial, at p. 586 : 

" The undersigned. Minister plenipotentiary, made new representa- 
tions to the Secretary of State of the United States upon the foregoing 
facts. Mr. Pickering, then Secretary of State, in his answer of 1st 
August, 1 795, repeats this phrase of Mr. Randolph : ' As long as the 
question is in the hands of our courts, the Executive cannot withdraw, 
it from them ; ' adding thereto this remarkable expression : * and, 
therefore, is not chargeable with suffering a violation of the treaties 
subsisting between the two republics.' The undersigned complained 
that the new suit commenced against the Cassius had been carried to 
an incompetent tribunal, and in the same letter of August 1, 1795, 
the Secretary of State replied on this head to the undersigned, ' the 
counsel, who have told you that such is the law, have led you into, an 
error,' &c. ; maintaining the competency of the tribunal. 

"The undersigned, minister, in these circumstances, saw himself 
obliged to disarm the vessel; to discharge the crew, which, during 
these transactions he had supported at great expense, and abandoned 
the Cassius to the Government of the United States, protesting against 
the illegality of her arrest. 

"The undersigned, minister, is not acquainted with the details of 
what happened since that time relative to this affair ; he only knows 
that in the month of October last, the Circuit Court declared itself in- 
competent, notwithstanding the assertion of the Secretary of State, 
and quashed all the proceedings. In consequence, the Secretary offered 
him the Cassius ; as if, after having retained, in contempt of treaties, a 
state vessel, after having left her to rot in port, the Government of the 
United States were not to answer both for the violation of the trea- 
ties, and for the damages the Cassius has sustained. 

"ADET." 

It was, doubtless, after the date of this despatch (Nov. 15, 
1796) , and in consequence of the abandonment by the French 
Government of any further interest in the Cassius, that the 
qui tarn suit for a forfeiture proceeded to judgment Mr. 
Justice Johnson, in his opinion in the V Invincible (1 Wheat, 
p. 253), already quoted, and who grounds that opinion, as we 
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have seen, in great part upon the precedent of the Camus, is 
our authority for saying that she was finally condemned for a 
forfeiture. Of course, he would be exact in his statement of 
that part of the history of the case, since the idea of her ulti- 
mate forfeiture would apparently militate with the point to 
which he was citing her precedent ; — namely, that a public ship 
of war was ordinarily exempt from local jurisdiction. This 
same fact of her forfeiture was also largely commented on in 
the case of The Nereyda (8 Wheat. 108), and was accepted on 
all hands by. the bench and the opposing counsel — after a 
double argument of the Nereyda case, in which this Cassius 
precedent was treated as the controlling one — as an estab- 
lished verity. 

We know that " Historicus " attempts to raise a question of 
the ultimate forfeiture of the Cassius, in his letter to the Lon- 
don Times of Nov. 7, 1863. But it seems to us an improba- 
bility bordering upon absurdity, to contend that men of the 
eminence and habits of accuracy of Mr. Justice Johnson, 
Chief Justice Marshall, and Mr. Justice Washington, all of 
whom were upon the stage of public life at the time of the oc- 
currence of the national controversy about the Cassius, should 
not have been well informed as to her ultimate fate. Her final 
adjudication must have occurred in Mr. Justice Washington's 
circuit in Pennsylvania, at or about the time of his coming 
upon the bench, and Chief Justice Marshall, as one of the 
American envoys to the French Republic in 1798, had had 
occasion to pen or concur in a despatch in which this same 
affair of the Cassius occupied a prominent position. [See 
2 Am. State Papers, p. 193.] * 

Now, with such a record as this in this case of the Cassias, 
we should hardly think that Sir Roundell Palmer would again 
advisedly repeat his declaration, that she u was received into 

1 In the report of the judgment of the Circuit Court of Pennsylvania in 1796, 
dismissing the second suit, it will be noticed by a foot-note of the reporter's (9 Dal- 
las, p. 369), that the counsel for the prosecution said that he should commence a 
new (third) action in the District Court — the proper tribunal for it, as the Circuit 
Court had just decided. It was doubtless in this third suit that the forfeiture took 
effect. 
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the ports of the United States, held not to be amenable to 
courts of law, and never ordered by the Government to leave 
any port." 

Whether the American Executive showed political sagacity 
and the American courts judicial discretion in 'their dealings 
with the Cassius, is no part of our thesis ; but that, as a mat- 
ter of fact, the American nation dealt with her in a manner 
diametrically opposite from that stated by the Attorney-Gen- 
eral, and in a spirit which should have prevented her case 
ever being likened to that of the Georgia or quoted to Ameri- 
can disparagement, is, we submit, one of the clearest demon- 
strations of history. 

If, perchance, any doubt hangs over the final result of the . 
suit for a forfeiture, all we have to say, is, that we shall be 
content to have the British nation act toward the Georgia, 
and all that tribe, in the spirit of the Cassius precedent ; — 
leaving out the forfeiture. When the British Government 
have sent an armed force to prevent the escape of another 
Georgia, as soon as they are informed of such an expedition 
being meditated in their ports; — when they have indicted, 
convicted, and punished her builders and equippers, in case 
she has escaped; — when they have sent orders to all the 
ports of the British empire to seize her, in case she makes her 
appearance again before going into a Confederate port to 
procure a legitimate transfer and a national commission ; — 
when, after having fortified herself with a (so-called) national 
character, and having again come within British jurisdiction, 
they shall have upheld and justified civil and penal proceed- 
ings against her at the risk of a war with as powerful a 
nation as France, and which proceedings shall have detained 
her till she rots at the wharf and is abandoned in disgust by 
her belligerent equippers — for one, we shall confess ourselves 
satisfied with British administration of International law. 
Until then, we shall hope never to hear this precedent of flie 
Cassius again drawn forth from the file, as an arrow from the 
quiver of an enemy. 
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IIL 



THE CASE OF THE SANTISSIMA TRINIDAD, AND JUDGE STORY ON 
NEUTRAL DUTIES. 

But there remains the case of The SarUissima Trinidad for 
Sir Roundell Palmer to fall back upon. This is the American 
case which has afforded so much capital to English Confed- 
erate-sympathizers in parliament and the courts : this is the 
case upon which Lord Chief Baron Pollock, at the jury-trial 
of the % Alexandra case, broke out in eulogy upon American 
jurats, as having rendered " the pursuit of the law almost 
captivating," and then based his main ruling (if the Chief 
Baron can be got to admit that there was any ruling in that 
case) upon an unfairly-selected definition from Webster's 
Dictionary : this is the case which helped inspire Baron Bram- 
well with so much joy for the " fearless and honest prin- 
ciples" on which law was administered in America ("the 
same fearless and honest principles as those on which, I venture 
to say, law is administered here" in England), and which 
showed its fruits thereupon in a judgment of his, avowedly 
sanctioning "an evasion "'of the British statute; and this, 
finally, is the case from which the Parliamentary advocates of. 
the Rebellion, from Sir Hugh Cairns down to Mr. Roebuck, 
have derived an inexhaustible fund of argument" and law, 
based upon the dicta of the (so-called) "great American 
jurist." 

The Attorney-General, we believe, has not indulged in any 
praise of Mr. Justice Story in this speech, in the course of 
his various citations from his opinions. We are almost dis- 
posed to thank him for this ; so common has it become for 
Englishmen to begin their hostile citations of American au- 
thorities with a preliminary eulogy of American judges and 
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statesmen. We are now so accustomed to this, that instead 
of " timeo Danaos et dona ferentes" we may well change the 
poet's sentiment into laudes " ferentes." There are, to be 
sure, honorable exceptions to this practice ; among which we 
would particularly specify " Historicus ; " and, we desire to 
add, in all sincerity, the Attorney-General, himself. We do 
not hesitate to say, that we regard his praise as generally 
sincere ; and that, when bestowed, it falls within the classic 
postulate of value, as coming from a " laudato viro." Per- 
haps his admission, in the present connection, of the " United 
States having really settled all the doctrines of law applicable 
to this kind of neutrality, by fitting out vessels in their ports 
for belligerent nations" is (in the italicized portion) intended 
for a Parthian arrow ; but we prefer to accept it in a friendly 
sense, and to take back nothing from our expression of re- 
spectful esteem. 

Coming now to The Sanfissima Trinidad decision, and the 
weight of praise which Judge Story has had to bear for having 
pronounced it, we have to say, in the first place, that it was 
not the case of a vessel — so far as we have any light about 
it — which, according to Sir Roundell Palmer's allegation, 
" had violated the United States' Foreign Enlistment Act over 
and over again." We are not aware that the Independencia 
(which was the aggressive belligerent ; the name of the case, 
"The Santissima Trinidad," being borrowed from the ag- 
grieved vessel,) ever had any other reputation than what she 
got from this judicial proceeding. She does not figure in 
diplomacy, was never made the subject of ministerial com- 
plaint, that we are aware of, nor do we ever remember to 
have seen her name connected with any of the numerous 
cases of illegal capture in violation of the American Foreign 
Enlistment Act, which filled the United States Supreme Court 
about the period of her adjudication ; — Hie Gran Para, The 
Arrogante Barcelones, Ac. She appears to have been one of 
the ordinary run of Buenos-Ayrean privateers, whose illegal 
equipment in an American port, at the time of the South 
American struggle for independence, consisted not in an origi- 
nal outfit, but only in an increase of armament or force ; an 



24 PRECEDENTS OF AMERICA* NEUTRALITY. 

important distinction, as the Attorney-General is aware, which 
has always been observed in American legislation and diplom- 
acy, which justly marks, in the latter case, a much more 
mitigated degree of culpability. A very good statement of 
this distinction (if the Attorney-General has not considered 
it), will be found in Mr. Jefferson's letter to Mr. Hammond, 
of Nov. 14, 1793, published in 4 Jefferson's Writings, p. 78, 
(H. A. Washington's ed. 1861), which is not contained in the 
American State Papers. 

If, in the next place, Sir Roundell Palmer means to imply 
u by [the Santissima Trinidad] never being ordered by the 
Government to leave any port," that the American Govern- 
ment ever knew of her presence in an American port, — 
much more that such presence was ever brought to their notice 
either judicially or diplomatically, we should be glad to have 
him furnish any proof of the fact. What is stated in the 
report of facts in the 7th volume of Wheaton, about her com- 
ing back to the United States in 1817, after her voyage out to 
JJuenos Ayres, refers to a period of time, some five years ante- 
cedent to the decision of the case in 1822. If Sir Roundell 
Palmer supposes that, at this latter date (1822), when for the 
first time the Federal Court decided that she had offended 
against American law by an increase of her force, the In- 
dependent still lay in the port of Baltimore, we should be 
glad to be apprised of any evidence establishing the fact. 
Again, if there is any force in saying that the Santissima Trin- 
idad [the Independencia, rather,] was " held not to be amena- 
ble to courts of law," in a case where nobody sought to make 
her amenable to a court of law< — since no proceeding, either 
civil or criminal, was ever commenced against the capturing 
vessel, herself, the Independencia, but only against her prize 
— we hare to reply — that so far as the adjudication upon that 
prize is concerned, the directly-opposite statement is the true 
one : — The Independencia was " held amenable to the law," 
and her prize, the Santissima Trinidad's cargo, was taken away 
from her, notwithstanding that the captors set up that she was 
a public ship of war, and that her doings could not be inquired 
into. Let us try to make this plain by epitomizing the facts : 
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The Independencia (treated by the court as a public ship of 
war of the Buenos- Ayrean Government), brings into Balti- 
more certain prize-property capturqjl on the high seas from 
two Spanish vessels, the Santissima Trinidad and the St. An- 
dre; and the prize-property (not the capturing ship) being 
libelled* by the Spanish owners .(or on their behalf by l!he 
Spanish Consul) in a civil suit, on the ground that the In- 
dependencia had had her force increased in an American 
port, the captors set up in bar, that the Federal Court cannot 
take jurisdiction of the subject-matter, because the Indepen- 
dencia is a public ship of war. But the Court decide, that — 
though the Independencia is a public ship of war — she is as 
liable as any privateer to have her illegal prizes, when brought 
into American jurisdiction, taken away from her, if she has 
violated the Foreign Enlistment Act ; and the court having in- 
quired into that matter, and found, that on a certain occasion 
she has increased her force illegally in an American p»rt, do 
thereupon take the prize-property away from her and give it 
back to the Spanish claimants. 

If this is not holding. her amenable to the law, we do not 
know what to call it ; nor can we understand how the Attorney- 
General could ever have uttered the sentence attributed to 
him in the Times, implying the contrary. 

The reader can judge for himself, also, whether this case, as 
thus stated, is any authority for Sir Roundell Palmer's other 
proposition, " that the United States never adopted the prac- 
tice of inquiring into the previous history of public ships of 
war." Here the Federal Supreme Court, after solemnly de- 
ciding that the capturing ship was to be treated as a public 
ship of war, proceeded deliberately to inquire whether she 
had been originally equipped in an American port in violation 
of neutrality, or had ever increased her force in the same 
violation, and finding the evidence sufficiently decisive under 
the latter head, condemned her prize-property and restored it 
to its original owners. 

This ruling of the Supreme Court was but a confirmation of 
their doctrine in the case of the IS Invincible, in the first of 
Wheaton, to which we have already referred. Judge Curtis's 

3 
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marginal abstract of that case, in one section, as will be re- 
membered, was : " But our courts of admiralty will take jur- 
isdiction to inquire if the. alleged wrongdoer is duly commis- 
sioned, or has, by the use of our territory to increase his force, 
trespassed on our neutral rights." And since Judge Story 
has been vouched in so repeatedly for what te put forth for the 
opposite doctrine, by the Attorney-General, we desire to call 
Sir Roundell's attention to some other cases in which that 
highly coveted authority has unmistakably defined his position 
as to this point. 

In the first place, we would respectfully inquire of the At- 
torney-General, if he has omitted to notice that Mr. Justice 
Story made one of the court, which at the same term and the 
day after the decision of the Santissima Trinidad, decided also 
. The Gran Para (7 Wheat. 471)? — He will remember the 
case, by the now familiar citation from Chief Justice Mar- 
shall' Opinion, ending thus : u this would indeed be a fraudu- 
lent neutrality, disgraceful to our own government," Ac, — 
the fraudulent neutrality, that was to say, of allowing itself to 
be cheated out of administering international justice, by a 
bogus commission. Does that case, we would ask, look much 
as if Judge Story would have dropped the jurisdiction of the 
Georgia, if he had had her to dispose of judicially, the mo- 
ment that it was intimated to him that she was a public com- 
missioned vessel ? 

•At the same February term of the Supreme Court, 1822, 
with the Santissima Trinidad decision, was also the decision 
of the cases of The Monte Allegre and The Rainha de los 
Anjos (7 Wheat. 520), participated in by Judge Story, in 
which the court threw aside another of these pseudo-commis- 
sions to enforce the provisions of the American neutral statute. 
In February, 1823, it' was Mr. Justice Story (in The Experi- 
ment, 8 Wheat. 261), speaking for the whole court, who dis- 
posed of another of these same commissions by pronouncing it 
invalid, as obtained by deception toward the granting power ; 
and, finally, — not to multiply cases, — it was Mr. Justice 
Story, at the same February term of the court, 1823, on be- 
half of the full bench, who took away from a privateer, illegally 
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equipped within our jurisdiction, a Spanish public ship of 
war, which the privateer, after capturing, had converted into 
another privateer, and had sent back into our ports fortified 
with a Venezuelan commission, which commission she defied 
the American court to interfere with. ( The Nereyda, 8 Wheat, 
already cited.) 

As this case indirectly hits another of Sir Roundell's pet 
propositions, that he" can find no instance in which a prize, 
converted into a ship of war, has been excluded from our 
ports," we briefly cite its leading facts : The Spanish war- 
ship, the Nereyda, had been captured by the privateer, the 
Irresistible — doubtless the same Buenos-Ayrean buccaneer 
that figures as the capturer of the Gran Para, and by whose 
pretended commission Chief Justice Marshall thought it 
would be disgraceful for our government to be hoodwinked. 1 
This time the Irresistible came before the court under the 
colors of the " Oriental Republic." She had fought and cap- 
tured the Nereyda on the high seas, and having carried her 
prize into an allied port of a South American republic, had 
had her condemned in a so-called prize-court as capture of war, 
and. sold at public auction. The prize-vessel, the Nereyda, 
had next adopted a Venezuelan commission, and afterwards 
ventured into Baltimore under the Venezuelan flag. The 
Spanish consul having detected his master's ship of war in 
the disguised privateer, libelled her on behalf of the Spanish 
crown, alleging that hej capturer, the Irresistible, had violated 
the neutral laws of the United States by an illegal original 
outfit in an American port. The Supreme Court (Mr. J. 
Story giving the opinion), notwithstanding the show of the 
Venezuelan condemnation-in-admiralty and the Venezuelan 
commission as a privateer, and notwithstanding that the cap- 
ture had been made on the high seas, restored her to the 
possession of the king of Spain, on admission of the original 
violation of the American law by the outfit of the Irresistible. 

1 The Attorney-General will find that this vessel was proceeded against for a for- 
feiture under the United States temporary Neutrality Act of 1817, ch. 58, in 7 
Wheat. Rep. p. 551. She escaped punishment by the expiration of the statute 
under its own limitation, before final adjudication. 
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After reading this case, if his attention has not before been 
called to it, the Attorney-General, we fancy, will say less of 
Judge Story's high regard for commissions to belligerent ships 
of war. He will probably think less also of the doctrine of a 
commission's always superseding the necessity of a bill of sale, 
in the case of a public ship of war ; — the only point to which 
Judge Story intended that his long dictum, beginning " in 
general the commission of a public ship ... is complete proof 
of her public character," should apply. 

No doubt the doctrine is true, " in general," as the learned 
judge lays it down, that a commission, duly authenticated, is 
evidence enough of nationality, without a bill of sale or other 
usual documentary papers of a private-owned ship. - But if 
Sir Roundell Palmer will examine the cases adduced, and nu- 
merous others which can be instanced, he will find that the 
whole court, in general, and Judge Story more especially, in 
particular, time and again, when inquiring into the antece- 
dents of suspicious belligerents, regularly brought before them 
for adjudication, have set aside commissions, as well where 
there were bills of sale as where there were none, when sat- 
isfied that such commissions were fictitious and collusive. 
The Independencia, for a rarity, happened to be able to 
show a bona fide commission, and to establish a changed 
nationality. 

We do not propose at present to go into the other famous 
dictum of Judge Story's in this Saitfissima Trinidad case, 
about there being " nothing. in pur laws to forbid our citizens 
from sending armed vessels to foreign ports for sale," Ac, 
which the Attorney- General does not cite. We suppose that 
the most captious critics of American neutrality among our 
English friends will admit that there can be such a thing as a 
bona fide transfer of a ship of war by neutrals to a belliger- 
ent ; or if they cannot admit as much, we ask them how they 
hold upon the conduct of their own government in selling the 
Victor, alias the Rappahannock, to the Confederates ? When 
Judge Story, then, was talking about " a commercial adven- 
ture," &c, we will only ask for so much charity on his behalf, 
as to have it believed that he had in mind a transaction of at 
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least as fair and above-board a character as that of the British 
transfer alluded to. 

We drop the Santissima Trinidad case here ; believing that 
it will hardly be thought worth the Attorney-General's citing 
again, when he has to advocate another Georgia reception, and 
hoping that if the favorers of the Lairds and the Millers of 
England think that they can make capital out of any of the 
dicta of Judge Story's contained in it, they will remember 
that that eminent and patriotic publicist has put himself too 
much at large upon the record of public law, to be set wrong 
by what can be misapplied from his readings in this single 
case. 
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IV. 



JUDGE STORY'S DICTUM IK THE AMISTAD DE RUES CASE. — SUM- 
MARY OF AMERICAN AUTHORITY. 

There is one more citation from Judge Story in Sir Roun- 
dell Palmer's speech, namely, that from the case of La Amis- 
tad de Rues (5 Wheat. 385), which we feel constrained to 
notice. It is after the Attorney-General has got upon the 
Alabama case, and is trying to lay the ghost of the Govern- 
mental offence in that matter. He is able to find thus much 
in Judge Story's opinion in the Amistad de Rues case, which 
he thinks helps him oiit in his official task of justifying his 
Government for continuing to extend the hospitality of Brit- 
ish harbors to the Alabama, and for refusing to make compen- 
sation for her past depredations upon American commerce : 

" Mr. Justice Story thus lays down what is the limit of the 
obligation which the noutral owes to the belligerent in this 
matter : — ' When called upon by either of the belligerents to 
act in such cases, all that justice seems to require is, that thfe 
neutral nation should fairly execute its own laws, and give no 
asylum to the property unjustly captured. It is bound, there- 
fore, to restore the property if found within its own ports; 
but, beyond this, it is not obliged to interfere between the bel- 
ligerents.' " 

On which the Attorney-General, remarks (inter alia) : "Ho- 
[J. Story] does not say that an asylum may not be given to 
public ships of war, whatever their public history. . . . The 
authority of Mr. Justice Story, therefore, distinctly excludes 
the proposition that belligerents have any rights entitling them 
to require interference by the neutral, to the extent of exclud- 
ing absolutely from her ports ships of this description, if it 
does not seem to the neutral, herself, necessary so to do. I 
say, then, we have done all that authority requires us to do." 
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Now, to pin any such inference as this from the Amistad 
de Rues case, and what Judge Story says or omits to say in it, 
upon the Alabama or Georgia question, is, to our thinking, a 
more disingenuous proceeding, if possible, on Sir Roundell's 
part, than to attempt to distinguish, between a privateer and a 
public ship of war, in the way we have noticed. What the 
American court had before it was as if the Alabama — sup- 
posing her to have been illegally equipped in British territory 
— had voluntarily carried one of her prizes into Liverpool, 
and then the American owner of the prize having reclaimed 
her with damages, the question had arisen in the English 
court whether she should be restored simply, in specie, or 
with additional damages for detention and plunderage. Judge 
Story's decision (on behalf of the court) was, that it should 
simply be a restoration in specie ; and he then goes on to say, 
that it is not for the neutral court to go into the question 
of wrongs, as between the belligerents, committed out of the 
court's jurisdiction, nor the grounds of the capture, &c. ; — 
the court's business simply was to decide the question of resti- 
tution or non-restitution. 

This being the attitude of the case in judgment, who could 
for a moment reasonably suppose that the presiding judge had 
in mind the question how the British crown, in its executive 
capacity, ought to deal with an Alabama or a Georgia, when a 
vessel answering to the antecedents of either should be making 
application for permission to re-enter the port of Liverpool ? 
It was no more germane to the occasion for Judge Story to 
read a lecture about the international or executive duty of 
granting or withholding hospitality in the supposed case of ap~ 
.plication for asylum, than it would have been for the British 
iudge, holding cognizance of the Alabama prize-question, as 
just suggested, to have gone off into a general disquisition 
upon the expediency of the Crown's observing neutrality at 
all between the two belligerents. All the business of the neu- 
tral tribunal in such case was, as Judge Story says, " to fairly 
execute its own laws, and give no asylum to the property un- 
justly captured." He speaks, to be sure, of " neutral nation" 
where we use " neutral tribunal ; " but he is plainly treating 
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of judicial, and not of executive functions, and by nation 
means the courts of a nation/ 

So interpreted, it seems to us a monstrous stretch of con- 
struction for the Attorney-General to find, in this dictum of 
Judge Story's in the Amistad de Rues case, any justification, 
either for admitting the Georgia into Liverpool, or for refusing 
to make indemnity for the piratical plunderings of the Ala- 
bama. Because in these six lines of Judge Story's — so runs 
the Attorney-General's reasoning — when he is treating of a 
wholly foreign matter, the learned judge is silent about stating 
the principles which should govern the cases of the Georgia 
and the Alabama, therefore the English are at liberty to do as 
they like in regard to both. As if, because the Lord's prayer 
omits to forbid stealing, therefore one may commit larceny at 
discretion ; or, to make the case more parallel to that of the 
Alabama, as if, because the ten commandments only forbid 
coveting a man's ox, Ac, and are silent about a nation's cov- 
eting another nation's commerce, Great Britain is fully justi- 
fied in helping herself to American commerce through the 
medium of the Alabama. 

But supposing that we accept Judge Story's dictum as a 
generalization, and as one of the ten commandments of neu- 
tral law, is Sir Boundell Palmer prepared to argue, after his 
experience in the conduct of the Alexandra trial, that Eng- 
land herself has furnished a very notable specimen of " fairly 
executing her own laws," in that celebrated legal mistrial, or, 
as we might justly call it, legal farce ? And had he no mis- 
givings, when he dwelt upon the duty of " affording no asylum 
to property unjustly captured," that his Government might be 
held, by that formula, to a very different course of action from 
what it seems to have adopted, in regard to the Alabama's 
prizes, the Tuscaloosa and the Sea Bride ? 

In truth, in all the Attorney-General's copious citations of 
American authorities, the Amistad dictum, as well as others, 
in justification of the reception of the Georgia, he seems to 
forget his own admission, contained in an earlier stage of his 
argument, that the question was not one of juridical duty, but 
of political expediency. "I have not the least doubt' 1 — he 
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emphatically asserts — " that we have a right, if we thought 
[should think] fit, to exclude any particular ship or class of 
ships ; " " but such power is simply discretionary," Ac. Now, 
on his own view of the issue, as thus stated, for the Attorney- 
General to foist in such a dictum of Judge Story's as we have 
just considered, uttered when the only question under adjudi- 
cation was of restoring a prize specifically, or of restoring her 
with damages, is, to our thinking, either making too much of 
the learned judge's declaration, or losing sight of the speak- 
er's own argument. 

% We will only add, that ". Historicus," to whom, perhaps, Sir 
Boundell Palmer is indebted for the first mention of the 
Amistad de Rues case, in his letter of November 7th, gives 
no such extended application of Judge Story's dictum as the 
Attorney-General elaborates, but simply classifies the decision 
in the case under the head of prize-procedure ; — a question 
of practice rather than of principle ; and that the case itself 
does not seem to have been thought worth citing at all, either 
by counsel or court, in the great case of The Nereyda\ which 
we have just noticed, and where Judge Story spoke for him- 
self, practically, about judicial interference between bellig- 
erents, in a manner flatly contradicting this supposed inclina 1 
tion of his authority. 

Can Sir Boundell Palmer, then, in view of the American 
precedents, which we have cited in detail, or to which we 
have barely referred him, — in his capacity as a man or as a 
conscientious jurist, — adhere to his declaration, 4< I say, then, 
that we have done all that authority requires us to do," in 
not ordering the Georgia out of British ports? Does he he- 
lieve that such statesmanship as dictated the expulsion of the 
Little Democrat, the seizure of the Cassius, the indictment of 
Henfield, the punishment of Guinet, the dismantling of the 
Cornelia, the seizure of Le Vainqueur de Bdstille, in Wash- 
ington's A'dministration ; — or such jurisprudence as refused 
to be beguiled into "a fraudulent neutrality disgraceful to 
our government," by such shifts as were attempted in the 
cases of the Gran Para, the Monte Allegre, the Nereyda, <fec, 
at the period of. the South American contests, — would ever 
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have refused to inquire into the antecedents of an illegally- 
equipped, British - registered Confederate rover, like the 
Georgia, where the only question was one of friendly and 
complimentary admission into a neutral port ? Had we had 
upon our hands " the scandal and reproach " of an Alabama 
and a Florida outfit ; had we had an Alexandra, a Pampero, 
and a Rappahannock case, all emanating from the lawless- 
ness of this same meddlesome and aggressive belligerent Con- 
federacy, to try our. patience ; — should we have had much 
hesitation in putting the Georgia upon the list of Genet's 
privateers, or issuing a second Cassius circular, commanding 
her instant seizure ? 

But American authority does not justify it, says the Attor- 
ney-General, and it is not worth while to inquire into what is 
right in the matter — " the question is only one of expediency." 
And then Sir Roundell Palmer goes off into a fictitious bill 
of grievances about Irish recruiting, and hopes that no irri- 
tation will be excited among the Americans by his attempting 
to make two wrongs equal to one right. 

We suspect that the true key to this seeming blind per- 
versity of thought and speech on behalf of the law-adviser 
of the ministry, is to be found in that phrase which the 
Attorney-General drops, when he says, " I must endeavor to 
show that the conduct which had been pursued by Her 
Majesty's Government has been that which the country had 
a right to expect." That was the task put upon him ; — the 
official defence of the doings of his associates : — The same 
task which he undertook in his speech of March 27th of last 
year, when he was called upon to justify the escape of the 
Alabama ; and a speech framed upon precisely the same 
model as this of May 13th. There, in like manner, the At- 
torney-General wondered at the irritation of the Americans 
at what Earl Russell has since admitted was " a scandal and 
a reproach ; " and there, as here, we believe it was the 
troublesome shade of the Alabama — a ghost which will not 
down — that came athwart his mental vision to pervert his 
juridical conscience. The Alabama delinquency was a sin 
which he must by no manner of means confess ; and so he 
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takes especial pains here to say again that it was no sin 
at all. 

We trust that Sir Roundell Palmer will not go through his 
political and official career (so far as he is called upon to 
advise upon American affairs), with this millstone of the 
Alabama reclamation about his neck. Let him abandon it 
for a bad job, and advising its settlement on •some terms of 
compromise, or other, — admitting partial or accidental blame 
on the part of his Government — begin a new theory of 
American policy, worthy of his eminent abilities as a juridical 
statesman, and his high reputation for integrity gnd probity 
as a man. We have been led to expect as much from his 
manly and straightforward prosecution of the Alexandra case, 
and from his just — if not generous — tone toward American 
judges and jurists in many of his recent parliamentary and 
public speeches. 
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RETROSPECT OF THE ALABAMA CASE. — HER ESCAPE THE RESULT 
OF BRITISH TREACHERY AND OFFICIAL CONNIVANCE OR NEGLI- 
GENCE. 

We are sorry to pass under the shade of the Alabama case, 
again, in this Georgia discussion. We should not have done 
so, but for the Attorney-General's importing it intp this speech 
— he, all the while, wondering at "the extraordinary and 
extravagant demands" of the Americans on account of 
damage done by the Alabama and similar vessels, which ren- 
der it," as he says, " infinitely more difficult for us, at their 
request, to do any thing resting on our own discretion, and 
which we are not bound to dg in law ; " and also expressing 
the hope that this statement of his will not give offence to 
them " because," as he asseverates, " it is true, «and because 
it is important that the matter should be understood." 

Since Sir Roundell Palmer thus refers back to the old root 
of the Alabama bitterness, in part justification of the ministe- 
rial decision to admit the Georgia, we invite his attention to a 
grave $rror of his own, touching that same root of bitterness, 
which in our judgment goes to the very marrow of that con- 
troversy, and which we hope he will correct before wondering 
again at the irritation which Americans feel, when they hear 
that case cited as a specimen of British honor and neutral 
honesty. We once had occasion to notice the error in the 
columns of an American journal, and now reprint our former 
exposition of it, as appropriate to the present oecasion. Sir 
Roundell Palmer's grave mistake consists in stating that 
orders were issued for seizing the Alabama on the 29th day of 
July (1862), the day of her escape, and in his not admitting 
at the same time — if this statement were true — that the 
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Collector of Livefyool had those orders in his pocket a day 
and a half, and never lifted a finger to execute them when 
the Alabama was within his reach, and when he was called 
upon by the Amerioan consul to prevent her escape. Here is 
the newspaper article : 

• 

THE CASE OP THE ALABAMA. 

It is well known that the British ministry have made sev- 
eral elaborate attempts, both in State despatches and in Par- 
liamentary debates, to throw off the blame of the escape of 
the Alabama, by showing that they issued an order to seize 
her, which reached Liverpool too late, or after the Alabama 
had already sailed. But we assert, in the face of this, that 
for more than thirty-six hours after the order for seizure is 
said to have been issued, she lay undisturbed within the con- 
trol of the admiralty, and during that time shipped forty or 
fifty men for her crew, gunpowder and materials for gun- 
carriages, under the very eyes of the Custom-house authorities. 
Further, we assert, that, when she first made a show of getting 
out of the reach of the Custom-house jurisdiction, she did so 
in consequence of information, privately conveyed to her in 
advance, of the resolution of the Cabinet to detain her. 

On the last point, to which we do not attach so much im- 
portance, because it rests upon a statement coming from a 
Confederate source, and therefore may be a Confederate lie, 
we will only say, that, in the published account of the cruise 
of the Alabama, written by one G. S. Fullam, entitled " Our 
Cruise in the Confederate States' War-Steamer Alabama — The 
Private Journal of an Officer," the writer, who is an English- 
man, and who, we have seen it stated, is the son of an English 
clergyman, alleges, in reference to the hurried clearing out of 
the Alabama from her anchorage in Moelfra Bay (forty miles 
below Liverpool, on the Welsh coast, where she had dropped 
down on the morning of July 29,. 1862), that " our uncere- 
monious departure was owing to the fact of news being 
received to the effect that the customs' authorities had Orders 
to board and detain us that morning." If this be true, who 

4 
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gave the news of the determination of tfie Cabinet ? And 
what sort of neutrality is that, which forewarns a criminal 
offender that process is out after him and that he had better 
fly? 

But the other point is more incontrovertible, and rests for 
its authenticity on published diplomatic papers, both English 
and American. The Solicitor-General, Sir Rougdell Palmer 
(now Attorney-General), speaking in debate in the House of 
Commons on the 27th of March, 1863, and defending the 
Ministry with all Jiis power from the charge of having been 
remiss in permitting the escape of the Alabama, says of Earl 
Russell's connection with the affair : " He told Mr. Adams on 
the 28th [of July] that the law-officers of the crown were 
consulted. He got their opinion .on the 29th, and that very 
same day a telegraphic message was sent down to stop the 
ship." (London Times, March 28.) So, the new Solicitor- 
General, Collier, addressing his constituents at Plymouth, on 
the 17th of October following, says : " The government issued 
the necessary orders [for seizing the Alabama], but unfor- 
tunately the vessel escaped by stratagem on that very day." 
( Times, October 19.) Thus, the two legal representatives of 
the British ministry in the House of Commons say, and with 
the greatest exactness as to dates, in order to clear the govern- 
ment from imputation of negligence, that the order to seize 
the Alabama issued July 29, and that she unfortunately es- 
caped that very day. 

Now in the " History of the cruise of the Alabama," which 
we have just quoted, Second Officer Pullam states (p. 4) : 
" At 9 : 15 a. m. of the 29th of July, 1862, we weighed anchor 
and proceeded slowly down the Mersey, anchoring in Moelfra 
Bay, having on board relatives and friends of the builders, 
both ladies and gentlemen. Our ostensible object in sailing 
was to go on a trial trip, and the presence of the ladies and 
gentlemen gave a certain color to the report In the evening 
we transferred our visitors to a steam-tug. We remained 
here, shipping hands, Ac, imtil 2 A. M. of the 31sf , when we 
got under weigh, ostensibly bound for Nassau." 

As further showing the whereabouts of the Alabama after 
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July 29th, there is, among the papers published in the Eng- 
lish Blue Books for 1862, by order of the House of Commons, 
a letter signed W. H. Smith, Collector at Beaumaris [a Welsh 
town on Moelfra Bay], which states, that the Alabama lay at 
anchor in that bay/rom 7i P. M. July 29tfA, to about 3 A. M. 
July 31&1, and that during that time the steam-tug Hercules 
went alongside and put people on board the Alabfma. There 
can be, therefore, no doubt, from official sources, that the Ala- 
bama lay at anchor upwards of thirty-six hours at Moelfra 
Bay, within the jurisdiction of the Collector of Beaumaris, 
and that during that time she was supplied with men from the 
tug Hercules, which, Fullam says, took. up her pleasure party 
again to Liverpool. . 

Now, were the English government apprised of this, and 
did they take any steps to seize her in Moelfra Bay ? Leaving 
out of view Pullam's statement, that, instead of being seized, 
they were apprised in advance that the order was coming, we 
ask our readers to consider whether the following letter from 
our vigilant consul at Liverpool — Thomas H. Dudley, Esq. 
— to the collector of that port, amounts to sufficient notice, or 
not, of the movements of the future pirate ? This letter also 
appears in the published diplomatic documents of both coun- 
tries : 

"U. S. Consulate, Liverpool, July 30, 1862. - 
• u Sir, — Referring to my previous communication to you on the 
subject of the gunboat 'No. 290/ fitted out by Mr. Laird at Birken- 
head, I beg now to inform you that she left the Birkenhead dock on 
Monday night, (the 28th) and yesterday morning (the 29th) left the 
river, accompanied by the steam-tug Hercules. The Hercules re- 
turned last evening, and her master stated that the gunboat was cruis- 
ing off Point Lynas, that she had six guns on board, concealed below 
and was taking powder from another vessel. 

" The Hercules is now alongside the Woodside Landing Stage, tak- 
ing on board men (forty or fifty), beams, evidently for gun carriages 
• and other things, to convey down to the gunboat. A quantity of cut- 
lasses was takfen on board on Friday last. 

" These circumstances all go to confirm the representations hereto- 
fore made to you about this vessel, in the face of which I cannot but 
regret she has been permitted to leave the port, and I report them to 
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yon that yon may take such steps a* yon may deem necessary to 
prevent this flagrant violation of neutrality. 

" Respectfully, I am your obedient servant; 

"THOMAS H. DUDLEY, ConsuL 
" The Collector of Customs, Liverpool." 

That nothing may be wanting to complete the chain of 
proof in our*case, we will add, that Earl Russell, by a commu- 
nication to Mr. Adams, dated July 4, 1862, had expressly au- 
thorized Mr. Dudley to communicate directly with the custom 
authorities at Liverpool. 1 So, then, if our readers follow us, 
the order to seize the Alabama (by telegraph) was in the hands 
of the Liverpool collector July 29. Mr. Dudley's letter, as 
above, was put into his hands the n$xt day — July 30. The 
steam-tug Hercules was at that moment at the Birkenhead 
dock, and there she doubtless remained several hours, loading 
up with men and munitions of war, as indicated by Mr. Dud- 
ley. The Alabama herself lay, something like a day after this, 
only forty miles off, and within sight of the Welsh coast. The 
tug went down and delivered her consignment of men and 
munitions of war in due course, under the eyes of the Liver- 
pool collector and with the order for her detention in his pock- 
et, and not a finger was lifted to make the seizure ; and now 
Earl Russell, without any reference to this last crowning act 
in the farce, admits that the rest of the case, up to that point, 
was " a scandal and a reproach." 

Do not fair-minded Englishmen agree with us, that if ever 
a government ought to be affected with the consequences of 
culpable neglect of duty by its agents, here is a case for the 
application of the principle ? 



Since the appearance of the above article (probably with no 
reference whatever to it), Earl Russell has taken occasion to 
say in the House of Lords, in debate on the 29th of April last, 
that the first statement above put forth on the authority of the • 
Alabama's historiographer is an undoubted fact : that informa- 

i " Correspondence respecting the Alabama," &c, p. *5. Earl Russell to Mr. 
Adams, July 4. 
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tion of the proposed seizure of the Alabama was communi- 
cated, in advance, and so, that she was enabled to escape. — 
u How the owner came to be informed of it," says his Lord- 
ship, according to the Times of April 30th, 4< it is impossible 
for me to say ; there certainly seems to have been treachery 
on the part of some one furnishing the information." 

Now, we submit to the Attorney-General, this puts an 
ugly aspect on the British side of the Alabama question, at the 
start ; that the Government, having decided that she ought to 
be seized, and having given the necessary orders for seizing 
her, are compelled to admit, that she escaped by treachery, 
official or ministerial. 

But since penning the above article, a sight of the English 
Blue Books for 1863 — to which we then had not access, but 
as to which we borrowed our information from an English 
publication of 4< Correspondence relating to the Alabama," 
which we supposed complete — shows us a patent conflict of 
statement between the Attorney-General and the Liverpool 
Collector, Mr. S. Price Edwards, as* to the date of the order 
for the seizure of the Alabsyna. We find Collector Edwards 
writing to the Commissioners of Customs, under date of 
August 1, 1862 1 : — "The '290' has left the port; but 
should an opportunity offer, she shall be seized in conformity 
with telegram of yesterday" [31st.] 

So that, according to Collector Edwards, he did not get his 
order (by telegram) till July 31st. Is not this a pretty im- 
portant variance from Sir Roundell's assertion, made with so 
much circumstance in the face of the British and American 
nations, that Earl Russell " got their [the law officers'] opinion 
on the 29th, and that very same day a telegraphic message 
was sent down to stop the ship ? " Was it u treachery," again, 
we would inquire, that prevented the communication of this 
order to the Liverpool Collector for two days, or is there a 
question of veracity between the two Governmental officials ? 

We suspect that the Collector is in the right, and that Sir 

1 " The Alabama Correspondence between the Commissioners of Customs, &c, 
relating to the vessel No. 290, since known as the Alabama," — "printed by vote 
of H. C, March 24, 1863," p. 10. • • 

4* 
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Boundell has inadvertently made a mistake, which he will 
have at some day to correct ; but with such a grave mistake 
lying at his door, we should hardly have expected him (in 
candor) to reiterate the error in this Georgia debate, and then 
hope to justify it by generalities from Judge Story, or by 
counter charges of Irish recruiting by the Kearsage. Had he 
read an able English criticism in the London Law Magazine for 
May,18ti3, on the importance of these dates in this great inter- 
national law-suit, to say nothing of the New York-journal arti- 
cle, which possibly may have been brought to his notice, we 
fancy he could not heedlessly have repeated his old error in such 
terms as he made use of iu his late speech of the 18th of May : — 
" As to the next ship, the Alabama, I need not repeat what 
twas said upon a former occasion, -as to the steps which were 
taken by the Government, after full consideration of the evi- 
dence laid before them, with a view to arrest that vessel. It 
is well known to the House and to the country, that orders to 
that effect were given, but the ship in the mean time, made 
her escape." 

Is it true, that the Alabama escaped " in the mean time ? " 
— i. e., as Sir Roundell would imply, between the issuing the 
order, and the time when it ought to have reached her ? 

We have already noticed, that Mr. Collector Edwards says 
that the order reached him (for the first time ?) July 31st„ — 
two days after she left the dock, and some hours after she had 
flown from Moelfra bay. Now, looking at the diplomatic cor- 
respondence which passed between the two governments relat- 
ing to her, we find Earl Russell writing to Mr. Adams, under 
date of September 22, 1862, 1 " the report of the law-officers was 
not received until the 29th of July, and on the same day, a 
telegraphic message was forwarded to Her Majesty's Gov- 
ernment, stating that the vessel had sailed that morning. 
[That is, news came from Liverpool, that she had already es- 
caped.] Instructions were then despatched to Ireland to 
detain- the vessel should she put into Queenstown, and similar 
instructions have been sent to the governor of the Bahamas in 
case of her visiting Nassau. It appears, however, that the 

— • : ,- . 

1 " American Papers relating to Foreign Affairs/' p. 200. 
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vessel did not go to Queenstown, as had been expected, and 
nothing has been since heard of her movement." 

In the Blue Book fipr 1863, containing correspondence re- 
specting the Alabama, Ac, ut sup. we also find, at page 10, 
the following : 

"31s* July, 1862, at about half-past seven, P. M. Telegrams were 
sent to the Collectors at Liverpool and Cork, pursuant to Treasury 
Order, dated 31st July, to seize the gunboat (290) should she be 
within either of those ports. 

" Similar telegrams to the officers at Beaumaris and Holyhead were 
sent on the morning of the 1 st August. They were not sent on the 
31st July, the telegraphic offices in those districts being closed." • 

Reading these two citations from the diplomatic documents, 
in connection with Collector Edwards' affirmation, that he did 
not receive his order to seize the Alabama till July 31st, we 
are compelled to conclude that the Attorney -General is wrong, 
and the Collector right, about the disputed and important fact 
in controversy. The telegraphic message was not " sent down 
to stop the ship on the 29th of July," and she did not " escape 
in the mean time." We trust, then, that the Attorney-General 
will take occasion the next time that he revives the Alabama 
contention, to correct his inadvertence (if it be such) as to 
the date of the first effort made to detain her, and not attempt 
to strengthen the case of his Government as to the use of due 
diligence, by the misstatement that the Government moved 
two days sooner than it did. 

Having thus attempted to set right Sir Roundell Palmer's 
supposed inaccuracy, and so far seemingly admitted away the 
point of our own newspaper criticism, we are constrained to 
notice the still worse position, if possible, in which the correc- 
tion leaves the Attorney-General's official principals, t than the 
mistaken plea which he originally set up in their behalf. That 
plea left a heavy weight of responsibility at Collector Edwards' 
door : — " The ministry acted with due diligence and in %ood 
faith; but the Alabama gave the Custom-house authorities 
the slip," — was the tone of Sir Roundell Palmer's apology 
in March, 1863 : — " The high officials were blameless." 

.Now let us look at the facts lying at the door of the high 
officials, and which Sir Roundell Palmer might justly imagine 
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(without any great stretch of charity) would naturally irritate 
Americans, and without any " extravagant pretensions," lead 
them to think that they had a just claim for indemnity against 
England on account of the Alabama. 

It is entirely conceded, on the new version of facts, that no 
telegram went off from the Treasury or the Foreign Office for 
any interference with the Alabama, for nine, or at least seven 
days, after a confessedly sufficient case bad been laid before 
the Government by Mr. Adams. 1 The Ministry allege, in ex- 
cuse, that she escaped the fifth day after ; namely, the 29th, 
of which they admit full notice on that same day, and proba- 
bly Vithin a few hours. — What steps did they take, thereupon, 
to repair the error? 

The vessel was expected to touch next at Queenstown, as 
Earl Russell says in his letter of the 22d of September, as we 
have quoted. Meanwhile, as was probable, she would linger 
on the North coast of Wales. Now, when was the telegraph 
put in motion to affect Queenstown, or the ports of Beauma- 
ris, <fec. ? — The State paper, just quoted, affirms that it was 
not till half past seven in the evening of the %lst, that " tele- 
grams were sent to the Collectors at Liverpool and Cork 
' (Queenstown), pursuant to Treasury Order, dated July 31, to 
seize the gunboat (290), should she be within either of those 
ports. Similar telegrams to the officers of Beaumaris and 
Holyhead were sent on the morning of the 1st August. They 
were not sent on the 31st July, the telegraph .offices to those 
districts being closed." 

Now, was it "treachery" or "culpable slackness in the 
Executive " (within Historicus's admission of what would 
render England liable for the torts of the Alabama), which 
caused the neglect to send off the Welsh telegrams/or two days, 
— cmd till so late an hour of the second day, that the telegraph 
was not used till the third day, — after the information of the 
criminal's escape from legal process had been communicated 

* Mr. Adams, it will be remembered, had forwarded his preliminary proofe of the 
illegal outfit of the Alabama, as early as July 22, and " completed his evidence " 
including Mr. Collier's (now the Solicitor-General's) opinion of the plain duty of 
the British Government to stop her, and put it into Earl Russell's hands, as early as 
July 24. 
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to the authorities ? Might not any American justly conclude, 
that those two entire days and part of the third, vbere design- 
edly given as lee-way to the Confederate cruiser, to make sure 
her escape ? 

But looking more particularly to the pretended effort to 
cause her seizure at Queenstown or Cork (the former being, 
as is well known, the outer port to the latter), what dispassion- 
ate observer could fail to draw the inference, that the Minis- 
try, or those who had the execution of the Ministry's orders 
in charge, intended that the Alabama should escape being 
• seized, if she should touch at Queenstown ? 

Earl Russell says, in his letter of September 22, above 
quoted, that she was expected to go to Queenstown. On the 
morning of July 29, the Foreign Office are notified that she 
has quitted the Mersey ; probably, for the Queenstown desti- 
nation. The Treasury Order for her. seizure is already made 
out; and telegraphic communication with that point is in- 
stantaneous : — How long will it take the Alabama to reach 
that port in the due course of steam navigation ? — Something 
less than twenty-four hours, as is well known. Now, can 
the Attorney-General, or any other person in the Cabinet 
secrets, explain to us, how — consistently with an honest observ- 
ance of neutrality — there came to be a lee-way of a day and a 
half provided for the Alabama to reach Queenstown and get 
the news of the intention to seize her, before the message was 
sent off? 

It seems, as Earl Russell admits, that treachery conveyed a 
message to her down in Moelfra Bay; did not Executive 
treachery, at head-quarters , take care, that a premonitory 
message of her danger should have time to reach her at 
Queenstown, before any arrival'of the order for seizure could 
become possible ? 

We admit that we are treading upon delicate ground in 
thus raising suspicions about the hidden motives for Cabinet 
action. But' there stand the ugly facts on record : The Ala- 
bama escaped, — " a scandal and a reproach " to British neu- 
trality. The order for her seizure was made out on the 29th 
day of July. No attempt to seize her was made while she lay 
a day and a half after that t^e, with full knowledge and within 
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full control of the Government, in Moelfra Bay. It was ex- 
pected that when she quitted Liverpool she would touch at 
Queen s town. No telegram was sent to that point to meet her 
for two days and a half! It was probable that she would lin- 
ger along the Welsh coast ; and no telegrams were sent to its 
two most important points, Beaumaris and Holyhead, for 
three days ! 

Surely, because the British Government have conducted 
themselves thus, in 1862, it should be no precedent for the 
smaller and gratuitous insult to the American people, in 
showing national hospitality to the Georgia, in 1864; and 
Americans are not to be blamed for feeling sore, that that 
precedent should be again evoked and held up as the probable 
constant rule of British action hereafter. 

In thus characterizing the Georgia reception, we do not for- 
get that Sir Roundell Palmer attempts feebly to suggest, that 
it " was afterwards stated that she was likely to be dismantled 
and sold." Have not the British Government had experience 
enough of Confederate pretences in speech and pretences in 
action, in the cases of the Gibraltar, the Florida, the Rappa- 
hannock, — to say nothing about the original escape of this 
same Georgia — to know that the market value of such state- 
ments or promises, on the part of the Confederate Government, 
stands very low ? Had the Attorney-General forgotten what 
Earl Russell, the British Secretary of State for Foreign Affairs, 
had said in the House of Lords, only a fortnight before his 
own speech, about the latest case of these pretences, — the 
Lairds 9 disclaimer of building the iron-clads for the Confeder- 
ates ? We beg to remind Sir Roundell Palmer of it, if he 
attaches any weight to this promise of dismantling. Says Earl 
Russell, according to the report of his speech in the Times of 
April 30: 

" The only thing with which I should be disposed to reproach my- 
self in the present case, is the degree of credulity with which I re- 
ceived the assurances that were made, that the iron-clads were not ' 
intended for the Confederate States. The Collector of Customs at 
Liverpool, Mr. Edwards, said he believed it was never intended to use 
them for that purpose. The law-offcers, on his authority, took the 



PRECEDENTS OF AMERICAN NEUTRALITY. 47 

same view. I was at first disposed to share that opinion ; but evidence 
was poured in on me which there was no resisting ; and I am con- 
vinced that the vessels were originally built for the Confederate 
States." 

And again : 

" I might have made a mistake [in causing the seizure of the rams], 
as it might happen that a policeman in the street, apprehending a man 
whom he sees quitting a house at three or four .o'clock in* the morn- 
ing, with a sack-full of plate, might make a .mistake, because it might 
turn out, singularly enough, that the man seized was the master of the 
• house, who desired to go out at that early hour with a sack of plate on 
his back. That would be a singular occurrence, certainly ; but no one 
would blame the policeman for having stopped the man." 

By way of contrast with this Alabama precedent — to bring 
our protracted comments to a close — we desire to call the 
attention of the Attorney-General to three or four additional 
specimens of American neutrality, of the period of Washing- 
ton's Administration, — showing our construction of that line 
of conduct, which, as he admits, ought to be binding on En- 
gland. These precedents, we believe, will be quite new to 
most of our English readers ; possibly, they may be so to Sir 
Roundell Palmer himself. At any rate, we are quite sure 
that he will find them utterly at variance with English action 
in both the instances of the Alabama and the Georgia. 
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VI. 



AMERICAN TREATMENT OP FRENCH AND BRITISH ALA BAM AS IN 
WASHINGTON'S ADMINISTRATION. 

The first precedent of this class, that we shall give, is stated 
on the authority of a letter from Mr. Randolph, Secretary of 
State, to Mr. Jay, our minister to Great Britain, dated Au- 
gust 11, 1794, and is to be found in the State Department at 
Washington, among the unpublished State documents, to 
which access is permitted to the public at large, on proper 
official application. Mr. Randolph's bold challenge of the 
facts stated in it, is, to our mind, a sufficient guaranty of their 
authenticity. Mr. Hammond, the British minister, to whom 
reference is made in the letter, had just received his letters 
of recall (July 28, 1794), and was then, if is presumed, on 
his way to England. 1 

u If [says Mr. Randolph] " Mr. Hammond wishes any new evi- 
dence of our unchangeable neutrality, he may be told, — and the 
British Ministry likewise, — that the militia of Richmond in Virginia, 
actually marched at a moment's warning, between seventy and eighty 
miles to seize a vessel, supposed to be under preparation as a French 
privateer. Resistance was at first apprehended, but it was overawed, 
and the business completely effected." 

Rather a contrast, this, — we submit, -r- of marching seventy 
or eighty miles "at a moment's warning" and seizing with mili- 
tary force* a vessel " supposed to be under preparation," and 
"completely effecting the business" — to waiting from June 2Sd 
to July 29th, as the British Government did in the case of the 
Alabama, with Minister Adams and Consul Dudley, spurring 
them up with constant letters and affidavits of an actual equip- 
ment, sometimes weekly, but often almost daily or even hourly, 
and then the Government so " completely ! " effecting the busi- 

» 11 Sparks' " Writings of Washington," p. 42. 
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ness, that the Alabama was notified of theiV intention to seize 
her beforehand, and had gone off before the necessary order 
issued, and then — when the evil might have been remedied 
by a subsequent order — postponing the sending of that order 
to Queenstown for two days and a half, and to the Welch 
coast for three days ! 

The next precedent which we shall cite, is one published 
quite at large in the historical and diplomatic publications of 
the day, but which does not seem to have attracted the atten- 
tion it deserves. Its importance begins with its being a case 
of American neutral action before any Foreign Enlistment 
Statute had passed, and therefore proceeding upon purely in- 
ternational grounds. It relates to the- French privateer, Ue- 
publican, fitted out at New, York, and seized by Governor 
Clinton with military force, on the 8th of June 1793. [The 
first Foreign Enlistment Act was passed June 5, 1794.] 

Here is the fuming protest of the French Consul at New 
York, M. Hauterive, at the seizure, and his high-flying demand 
thereon for satisfaction upon Gov. Clinton, which we give as 
the first piece of this diplomatic history : (1 Am. State Papers, 
pp. 152-3.) 

"New York, June 9, 1793. 

u Sir, — I have just been informed, that last night a French vessel, 
armed for war and ready to hoist sail, has been arrested by authority, 
and that even the captain has not been permitted to go on board. 
This strange use of public force against the citizens of a friendly na- 
tion, who assemble here to go and defend their brethren, is a signal vi- 
olation of the laws of neutrality, which I cannot impute but to a mis- 
conception which your attention and your equity will not fail to rectify, 
as soon as you shall be informed of it. 

I require, Sir, the authority with which ydu are clothed, to cause to 
be rendered to Frenchmen and allies, and I must add, to freemen, of 
whatever nation they may be, the liberty of flying to the succor of their 
country. It is not in a country where Frenchmen have sprit their 
blood in the cause of humanity, that they ought to find in the laws, 
obstacles to their following yet again the most pleasing of their propen- 
sities, and to fulfil the most sacred of their duties. 

" HAUTERIVE,— Consul of the French Republic; New York. 

" To the Governor of the State of New York," 
5 
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u We, Alexander Haaterive, Consul of the Republic of France to 
the United States, at New York, certify, that in consequence of a re- 
quisition made bj us to the Major of New York, and to the Governor 
of the State of the same name, dated 9th June current, to obtain a 
. replevy of the detention, made by authority in this port, of a French 
vessel, called the Republican, belonging to Louis A. H. Caritat, and 
commanded by the citizen Orset, the Governor of the said State re- 
plied to us by a letter, under his signature, that it was in conformity to 
the injunction of the President of the United States, that he had or- 
dered a detachment of the militia of this State to detain the said ves- 
sel, until the President of the United States should be informed of 
the circumstances of the facts ; upon which we have delivered to him 
an act certified and signed by us. 

" Done in New York, the 10th June, 1798.* 

"HAUTKRIVB, 
" Consul of ike Republic of Frcmce, at New York." 

Next in order is the Cabinet Opinion of President Wash- 
ington's three principal Secretaries, justifying the arrest and 
further detention of the Republican. The latter part of 
the document embraces another case of seizure, which is so 
much to the purpose of our general argument, that we do not 
feel at liberty to omit it. We copy from 4 Hamilton's 
Works, p. 4£4: 

" CABINET OPINION. 

"Jane 12, 1798. 

" The President having required the opinions of the heads of the 
three departments, on a letter from Governor Clinton of the 9th in- 
stant, stating thai he had taken possession of the sloop Polly, now 
called the Republican, which was arming and equipping, and manning 
by French and other citizens to cruise against some of the belligerent 
powers* and they having met and deliberated thereon, are unanimously 
of opinion, that Governor Clinton be desired to deliver over to the civil 
power the said vessel and her appurtenances to be dealt with accord- 
ing to law ; and that the Attorney of the United States for the District of 
New York be desired to have such proceedings at law instituted, as 
well concerning the said vessel and her appurtenances, as against all 
the persons, citizens, or aliens, participating in the armament or object 
thereof, as he shall think will be most effectual for punishing the said 
offenders, and preventing the said vessel and appurtenances from be- 
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ing applied to the destined purpose ; and that, if he shall be of opinion 
that no judiciary process will be sufficient to prevent such application 
of the vessel to the hostile purpose intended, that then the Governor 
be desired to detain her by force till the further advice of the General 
Government can be taken. 

The President having also required the same opinion on the memo- 
rial of the British Minister of the 11th inst., on the subject of the 
British brigantine Catharine, captured by the French frigate, the Em- 
buscade, within the limits of the protection of the United States, as 
is said, and carried into the harbor of New York, they are of opinion 
unanimously, that the Governor of New York be desired to seize the 
said vessel in the first instance, and then deliver her over to the civil 
power, and that the Attorney of the United States for the District of 
New York be instructed to institute proceedings at law in the proper 
court, for deciding whether the said capture was made within the limits 
of the protection of the United States, and for delivering her up to 
her owners, if it be so decided ; but that if it shall be found that no 
court may take cognizance of the said question, then the said vessel 
to be detained by the Governor, until the further orders of the General 
Government can be had thereon. 

" TH. JEFFERSON, Sec'y of State. 

" H. KNOX, Sec'y of War, 

"ALEXANDER HAMILTON, Sec'y of Treasury." 

We give, next, Mr. Genet's official demand for restitution, 
which for once observed a show of respectfulness. We sup- 
pose that he had been apprised of the energetic advice given 
to the President by his Cabinet : (1 Am. State Papers, 152.) 

" The Citizen Genet, Minister of the Republic of France, to Mr. Jejferson, Secretary 

of State. 

" Philadelphia, June 14, 1793. 
u Sir, — You will see by the papers hereto annexed, that, in con- 
tempt of the treaties which unite the French and Americans, that, in 
contempt of the law of nations, civil and judiciary officers of the Uni- 
ted States have permitted themselves to stop, at Philadelphia, the sale 
of vessels taken by an armed French galliot, and, at New York, have 
opposed the sailing of a French vessel [The Republic] commissioned 
by the Executive Council of the Republic of France. I request you 
Sir, to inform the President of the United States of these facts ; to 
let him know that they have used his name in committing those in- 
fractions of the laws and treaties of the United States ; and engage 
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him to develop?, in the present circumstances, all the authority which 
the people of the United States have confided to him to enforce the ex- 
ecution of the laws and treaties. 

44 Not doubting, Sir, the purity of the President 9 * sentiments, I hope 
to obtain immediately, from the aid of his good offices and energy, 
restitution, with damages and interest, of the French prises arrested 
and seized at Philadelphia, by an incompetent judge, under an order 
which I ought to believe not genuine ; and the like restitution, with 
damages and interest, of the vessels stopped and seized at New York. 

u It is through the intervention of the public ministers, that affairs of 
the nature which produce my present complaints and reclamations, 
ought to be treated. As the representative of a people, generous and 
confident in their friends, I have already given proofs of the senti- 
ments with which they are animated, in causing to be restored, without 
examination, on the requisition of the Federal Government, the Eng- 
lish ship Grange, taken by a vessel of the Republic I shall, in all 
my conduct, show an equal deference ; but at the same time, Sir, I 
should expect from your Government, all the support, which I at pres- 
ent stand in need of, to defend, in the bosom of the United States, the 
interests, the rights, and the dignity of the French nation, which per- 
sons, on whom time will do us justice, are laboring secretly to misrep- 
resent "GENET." 

To this Mr. Jefferson replied, three days later, in one of his 
most emphatic and memorable letters. Considering the circum- 
stances under which this reply was made, — that it was writ- 
ten by the acknowledged head of the French party in our 
political divisions, and the former representative of the Ameri- 
can Confederation to the court of Louis XVI, — that it was 
written to favor the British with whom we had so shortly 
before been at war, and to thwart and oppose the French 
who had so recently sided with us in the struggle for Indepen- 
dence, — but, more especially, that it was written to throw 
down the gauntlet of defiance to one of the great powers 
of Europe, at a time when we had not a sailor nor a ship 
to back up our pretensions, — we submit that it is one 
of the most creditable specimens of national assertion of 
an honest neutrality on record* Certainly it is quite in 
contrast with the balancing of the pros and cons whiah belong 
to the Attorney-GeneraPs statement of reasons for admitting 
the Georgia : (1 Am. Slate Papers, 154.) 
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*' Mr. Jefferson, Secretary of State, to M. Genet, Minister Plenipotentiary of France. 

" Philadelphia, June 17, 1793. 

" Sir, — I shall now have the honor of answering your letter of the 
8th instant, and so much of that of the 14th (both of which have been 
laid before the President) as relates to a vessel armed in the port of 
New York, and about to depart from thence, but stopped by order of 
the Government And here I beg leave to premise, that the case 
supposed in your letter, of a vessel arming merely for her own defence, 
and to repel unjust aggressions, is not that in question, nor that on 
which I mean to answer ; because not having yet happened, as far as 
is known to the Government, I have no instructions gn the subject. 
The case in question, is that of a vessel armed, equipped, and manned, 
in a port of the United States, for the purpose of committing hostilities 
on nations at peace with the United States. 

" As soon as it was perceived * that such enterprises would be at- 
tempted, orders to prevent them were despatched to all the States and 
ports of the Union. In consequence of these, the Governor of New 
York, receiving information that a sloop called the Republican, was 
fitting out, arming and manning in the port of New York, fpr the ex- 
press and sole purpose of cruising against certain nations with whom 
we are at peace, that she had taken her guns and ammunition aboard, 
and was on the point of departure, seized the vessel. That the Gov* 
ernor was not mistaken in the previous indications of her object,. ap- 
pears by the subsequent avowal of Citizen Hauterive, consul of France 
at that port, who in a letter to the Governor reclaims her as a ves- 
sel armed for war, &c, [in the terms above given]. 

"This, transaction being reported tq the President, orders were im- 
mediately sent to deliver over the vessel and the persons concerned in 
the enterprise, to the tribunals of the country ; that if the act was of 
those forbidden by the law, it might be punished ; if it was not forbidden, 
it might be so declared ; and all persons apprised of what they might 
or .might not do. 

" This, we have reason to believe, is the true state of the case, and 
it is a repetition of that which was the subject of my letter of the 5th 
instant, which animadverted not merely on the single fact of the granting 
commissions of war by one nation within the territory of another, but 
on the aggregate of facts ; for it states the opinion of the President to 
be, that " The arming and equipping vessels in the ports of the United 
States, to cruise against nations with whom they are at peace, was in- 
compatible with the sovereignty of the United States ; that it made 

5* 
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them instrumental to the annoyance of those nations, and thereby 
tended to commit their peace." And this opinion is still conceived to 
be not contrary to the principles of natural law, the usage of nations, 
the engagements which unite the two people, nor the proclamation of 
the President, as you seem to think. . . • You think, Sir, 
that this opinion is also contrary to the law of nature and usage of na- 
tions. We are of opinion, it is dictated by that law and usage ; and 
this had been very maturely inquired into before it was adopted as a 
principle of conduct But we will not assume the exclusive right of 
saying what that law and usage is. Let us appeal to enlightened and 
disinterested judges. None is more so than Vattel. He says, &c. . . . 
The testimony of these and others writers on the law and usage of 
nations, with your own just reflections on them, will satisfy you that 
the United States, in prohibiting all the belligerent Powers from equip- 
ping, arming, and manning vessels of war in their ports, have exer- 
cised a right and a duty, with justice and with great moderation. By 
our treaties with several of the belligerent powers, which are a part 
of the laws of our land, we have established a style of peace with 
them. But without appealing to treaties, we are at peace with them 
all by the law of nature ; for, by nature'6 law, man is at peace with 
man, till some aggression is committed, which, by the same law, au- 
thorizes one to destroy another, as his enemy. For our citizens, then, 
to commit murders and depredations on the members of nations at 
peace with us, or to combine to do it, appeared to the Executive and 
those whom they consulted, as much against the laws of the land, as 
to murder or rob, or combine to murder or rob, its own citizens ; and 
as much to require punishment, if done within their limits, where 
they have a territorial jurisdiction, or on the high seas where they 
have a personal jurisdiction, that is to say, one which reaches their 
own citizens only ; this being an appropriate part of each nation, or an 
element where all have a common jurisdiction. 

" So say our laws, as we understand them, ourselves. To them the 
appeal is made ; and whether we have construed them well or ill, the 
constitutional judges will decide. Till that decision shall be obtained, 
the Government of the United States must pursue what they think 
right, as is their duty. 

" On the first attempt that was made, the President was desirous of 
involving in the censures of the law, as few as might be. Such of 
the individuals only, therefore, as were citizens of the United States, 
were singled out for prosecution. But this second attempt being after 
full knowledge of what was done on the first, and indicating a disposi- 
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tipn to go on in opposition to the laws, they are to take their course 
against all persons concerned, whether citizens or aliens ; the latter, 
while within our jurisdiction, and enjoying the protection of the laws, 
being bound to obedience, and to them to avoid distubances of our peace 
within, or acts which would commit it wjthout, equally as Qur citizens are. 
" I have" the honor to be, &c, 

" TH. JEFFERSON." 

We next give »an extract from the British Minister, Mr. 
Hammond, thanking the Federal Government for their firm- 
ness in this matter. It is contained in a letter from him to 
Mr. Jefferson, under date of June 14, 1793. We copy from 
unpublished documents in the State department at Washing- 
ton, to which access is permitted to the public at large, as 
stated above : . • • 

.... "I beg to acknowledge my sense of the very dignified 
conduct of the Governor of the State of New York, in the transaction 
which you have been so obliging as to communicate to me [the 
seizure of the Republican], and from, which I derive the firmest con- 
fidence that the measures taken by the Executive Government of the 
United States to prevent a repetition of enterprises similar to that 
which has thus been pressed at New York, will be equally efficacious • 

in other ports of the Union. 

GEORGE HAMMOND." 

The final termination of this seizure of the Republican, 
was, that she was discharged from custody on the fifth of July 
1794, upwards of a year after her arrest ; " the object of tjiat 
arrest " — - (stated to be the prevention of her cruising against 
friendly powers) — u having been attained " (probably by dis- 
mantling), and upon the condition of the owners discharging 
their suit against the Governor of New York. ( Opinions of 
Attorney- Generals, vol. 1, p. 48.) 

The next precedent which we shall cite, relates to the gen- 
eral principle underlying both the cases of the Georgia and 
the Alabama, that no neutral nation -has a right to make its 
ports a base of hostile operations against a belligerent. If, by 
chance, the Georgia, instead of being dismantled should happen 
to renew her warlike equipment in the port of Liverpool, and 
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take to the sea again as a Confederate cruiser, we suppose that 
there could not be much doubt that it would afford the Amer- 
ican Government just ground of complaint that Eugland would 
thereby have afforded its ports, in this instance, for a base of 
hostile operations. In regard to the Alabama, " Historicus " 
has already virtually admitted, in that same letter which Mr. 
Baring quoted, but in a part not included in his quotation, 
that the doings o£ the Alabama at the Cape of Good Hope 
show that England has allowed that portion of her territory 
to be made a base of hostile operations. In Historicus'a 
view, her concession seems to have tolerated an habitual, 
rather than an accidental use of those ports, by the Alabama, 
within Lord Stowell's distinction in the Twee Gebraders. 

As showing how carefully the United States guarded their 
neutrality under this head, we copy the following Circular to 
the Governors of the States, issued about the time of the first 
Foreign Enlistment Act, and which we have never seen noticed 
before. We find it in 1 Am. State Papers, p. 608 : 



" CIRCULAR. 

" The Secretary of State, to the Governors of the several States. 

" Department of State, April 16, 1795. 

u Sir, — As it is contrary to the law of nations that any of the bel- 
ligerent powers should commit hostility on the waters which are sub- 
ject to the exclusive jurisdiction of the United States, so ought not the 
ships of war, belonging to any belligerent power, to take a station in thus 
waters in order to carry on hostile expeditions from thence. I do my- 
self the honor, therefore, of requesting of your Excellency, in the 
name of the President of the United States, that as often as a fleet, 
squadron, or ship, of any belligerent nation, shall clearly and unequiv- 
ocally use the rivers or other waters of , as a station, in order 

to carry on hostile expeditions from thence, you will cause to be noti- 
fied to the commander thereof, that the President deems such conduct 
to be contrary to the rights of our neutrality ; and that a demand of 
retribution will be urged upon their Government for prizes which may 
be made in consequence thereof. 

" A standing order to this effect may probably be advantageously 
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placed in the hands of some confidential officer of the militia ; and I 
must entreat you to instruct him to write by the mail to this Depart- 
ment, immediately upon the happening of any case of the kind. 
" I have the honor to be, &c, 

"EDM. RANDOLPH." 

We commend this Circular to the attention of those candid 
Englishmen, who believe, in common with all American writers 
who have treated of the subject, that England's toleration of 
the home-ports for the equipment of the Alabama, the Flor- 
ida, &c, constitutes the making of England herself a base of 
hostile operations. It will be seen that a single " ship " was 
treated by the American precedent as amounting to a hostile 
"expedition" (of the-text-writers), and, that, at that early 
day, the Americans gave notice, that they should demand rep- 
aration for captures which followed in consequence of such in- 
fringement of their neutrality, and that,' too, without any lim- 
itation whether such prizes were brought back again into their 
ports, or not. 

The next and last precedent which we shall cite, is chiefly 
important, because it relates to an English infringement of our 
neutrality ; not the only one, by any means, of that period, 
but the only one which we happen to have at hand, where the 
American Government fulfilled its duty of prevention, by seiz- 
ing the offending vessel before it got away .from the port of its 
illegal equipment. The seizure in this case was also made be- 
fore the passage of any Foreign Enlistment Act. We quote 
our precedent on the authority of the statement of Mr. Jeffer- 
son, the American Secretary of State, who seems to have com- 
municated the fact of the seizure to the French minister as a 
proof of our impartiality, and by way of answering his loud 
complaints of our indulgence towards the English : (1 Am. 
State Papers, p. 159.) 

" Mr. Jefferson, Secretary of State, to Citizen Genet, Minister Plenipotentiary of 

France. 

"Philadelphia, Jane 23, 1793. 
u Sir, — I have the honor to inform you, that, in consequence of the 
general orders given by the President, a privateer, fitted out by Eng- 
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lish subjects within the State of Georgia, to cruise against the citizens 
of France, has been seized by the Governor of Georgia, and such le- 
gal prosecutions are ordered as the case will justify. I beg you to be 
assured, that the Government will use the utmost vigilance to see that 
the laws which forbid these enterprises, are carried into execution. 
44 1 have the honor to be, Ac, 

M TH. JEFFERSON." 

We have not the means of tracing the issue of this case. 
We suppose that dismantling of the vessel followed, and a dis- 
missal of the prosecution on an abandonment of the under- 
taking aud giving security for future good behavior. 

The French minister seems to have been highly delighted at 
seeing American justice administered in this instance upon 
English offenders ; and by way of returning the compliment, 
furnishes the American Secretary of State with quite a cata- 
logue of other British privateers, which he says he is informed 
are fitting out in Charleston, Baltimore, <fcc, in violation of 
American neutrality. (See 1 Am. State Papers, 159.) 

Without stopping to give the French minister's list, or the 
measures taken by the American Government in consequence 
of the information, we deem the precedent cited sufficient 
proof that the English infringed upon our neutrality as well — 
if not as much — as the French. And this leads us to notice 
the statement of the Attorney-General's, upon which he lays 
so much stress, that the Americans, under their precedents of 
neutrality of Washington's day, confined their restitution of 
prizes restored, or for which they indemnified, to prizes 
brought within American ports; not extending it to captures 
made on the high 6eas, such as are mainly the captures made 
by the Alabama, and for which the Americans are urging 
their present claim for indemnity. 

The precedent which we have last cited, loads to one suffi- 
cient answer, at least, which may be made to Sir Boundell 
Palmer's point ; and that is, that the British would be hardly 
likely to have insisted on a large rule of indemnity at a time 
when they were themselves infringing upon American neu- 
trality, and, perhaps, reserved the intention to infringe still 
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further ; and so might be shortly held to that measure of 
justice which they were exacting from others. Thus, to take 
this last case of equipment in the State of Georgia : — Would 
it have been worth while to establish a rule of exacting satis- 
faction from the United States, for all damages done by ille- 
gally-equipped French privateers — as well where the prizes 
were not brought back into American ports, as where they 
were so brought back — when England herself would have to 
answer to the United States, after the same measure, for the 
possible future captures of this Georgia adventurer ? 

We presume that the Attorney-General has not overlooked 
the fact, that following the force of this reasoning, or from 
some inducement or other, the British minister himself, Mr. 
Hammond, at the very earliest outset of the American neu- 
tral era, contended for no broader rule of compensation than 
that ultimately conceded by the Americans, and now brought 
forward Jby the Attorney-General to their prejudice. As this 
important starting-point of the Alabama contention does not 
seem to have been at all noticed, as yet, we give Mr. Han\- 
mond's letter of the 8th of May, 1793, dated just one month 
after Genet landed at Charleston, and after he first began his 
series of hostile equipments, of which that letter was to com- 
plain. By way of preface, however, we will first quote three 
lines from a private letter of Mr. Jefferson's to Colonel (after- 
wards President) Monroe, written three days before Mr. 
Hammond's letter, as showing the self-sufficient and arrogant 
attitude which Great Britain up to this time had manifested 
towards us. 

Mr. Jefferson, writing then to Colonel Moilroe, May 5th (3 
Jeff. Works, 9-vol., ed. 1861), says : 

• " Great Britain has as yet not condescended to notice us in any 
way. No wish expressed of her [our? J neutrality, no answer of any 
kind to a single complaint for the daily violations committed on our 
sailors and ships. Indeed, we promise beforehand so fast, that she 
has not time to ask any thing. We expect Genet daily [at Philadel- 
phia, then the seat of government], &&" 

Now Mr. Hammond breaks this dignified and self-sufficient 
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silence, by the following: [we quote from Wharton's State 
Trials, p. 50, note.] 

" Mr. IJamwKmd to Mr. Jeffermm. 

"The undersigned, His Britannic Majesty's Minister Plenipoten- 
tiary to the United States of America, has the honor of informing the 
Secretary of State, that he has received intelligence from His Majes- 
ty's Consul at Charleston, South Carolina, that two privateers have 
been fitted out from that port, under French commissions. They 
carry six small guns, and are navigated by forty or fifty men, who 
are for the most part citizens of the United States. One of these 
privateers left the harbor of Charleston on the 18th ult, and the other 
was, on the 22d, ready to depart. 

" The undersigned does not deem it necessary to enter into any rea- 
soning upon these facts, as he conceives them to be breaches of that 
neutrality which the United States profess to observe, and direct con- 
traventions of the Proclamation which the President issued upon the 
22d of last month. Under this impression, he doubts not that the 
Executive Government of the United States will pursue such meas- 
ures as to its wisdom may appear best calculated for repressing such 
practices in future, and for restoring to their rightful owners any cap- 
tures which these particular privateers mag attempt to bring into any 
of the ports of the United States. 

"GEO. HAMMOND. 
"The Secretary of State, 
"Philadelphia, Sth May, 1793." 

It will be seen by the last two lines, which wo take the lib- 
erty of italicizing, that Mr. Hammond demands just the meas- 
ure of compensation which the Attorney-General objects, after- 
wards became the measure that was acted upon. This was 
Mr. Hammond's first starting-point : — to demand restitution, 
only, of prizes brought into American ports ; and if he shifted 
his ground from. this, down to September 5th, 1793 (the date 
of Mr. Jefferson's letter, which became a part of the treaty of 
1794), we have yet to learn it from any thing disclosed by the 
State documents published this side of the water. There 
was, to be sure, one unimportant particular in which the Brit- 
ish minister suggested a modification of his proposal, in his 
letter of August 30th ; and that was, in regard to damages 
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for detention, wastes, Ac, of the prize when actually brought 
into port\ — a demand, which Mr. Jefferson cheerfully acceded 
to, in his letter of September 5th (made the basis'of article 
seven of the treaty, as just referred to), and the compliance 
with which elicited from Mr. Hammond, in his reply of next 
day, an acknowledgment of its being " perfectly just and sat- 
isfactory." 

If, then, under the treaty of 1794, no compensation was 
made by the Americans for prizes illegally captured, unless 
when brought into their ports, as Sir Roundell Palmer as- 
serts, is it to be taken as any precedent against them, that, at 
that period, they yielded all that the British, from motives of 
their own, saw fit to demand ? 

But there are- other important considerations, which, we 
would suggest, might have operated on the British Govern- 
ment in entering into an arrangement for this limited meas- 
ure of compensation. Would it not have been below the 
dignity of the British crown, to expect American public ships 
of war (of which th$re were, in fact, none at that day) to do 
the duty of patrolling the ocean for British protection, and' 
catch these illegally-equipped privateers after they had got out 
upon the open sea ? Would not British pride have revolted 
at the idea, that her own navy was not sufficient to look after 
that of the French, or of any other nation that could be 
named ? 

Again, would it have been the fair thing, at that early day 
of American rationality, when she had no navy and no ma- 
rine police of any kind, to ask her to do any thing more than 
use her best and fairest efforts at compelling neutrality by a 
land force? She did that, time and again, in Virginia, in 
New York, in Pennsylvania, and in Georgia, as we have al- 
ready seen ; and France, at least, thought her over-zealous in 
defending neutral sanctities, even with that kind of force. 
It is, no doubt, with reference to. this admitted national 
weakness, in the time of Washington's administration, that' the 
phrase was so constantly in use in the American State papers 
of that day, of — u all the meams in our power " — " to enforce 
neutrality," " to defend friendly ships in our waters," Ac. 
6 
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But a still more decisive consideration, and one which we 
hope the Attorney-General will * not lose out of sight, in esti- 
mating the importance of this ratio of adjustment which he 
cites, is, that the American vindication of , neutrality at that 
period, was so honest and thorough, that we do not believe it 
could have entered into the heart even of a diplomatist to 
make a greater demand for compensation, in the instance of 
the privateers which got to sea in spite of American watchful- 
ness, than restitution of the specific prizes which those pri- 
vateers might happen to bring again into American ports. 
There was, in other words, such a total absence, on their part, 
of all complicity with the offenders, and of culpable slack- 
ness (to use a phrase already quoted) in repressing such en- 
terprizes, that moral justice forbade the notion of exacting 
from them more than what was within their reach to give 
back. 9 

We venture to predict, therefore, — without touching on 
more than the outside merits of this restitution-of-prize ques- 
tion, brought forward so imposingly by Historicus and the 
Attorney-General — that, if it shall turn out, as they suppose, 
that no compensation was made under the seventh article of 
the treaty of 17.94; for captures on the high seas, — it will be 
found that such refusal of compensation was based, either 
upon the idea, that Mr. Jefferson's letter of September 5th 
limited the power of the Commissioners to Mr. Hammond's 
claim of May '8th, or upon the admitted fact, that there was 
such a total want of complicity or negligence on the part of the 
United States, in regard to permitting the equipment of these 
privateers, that natural equity forbade the exaction of any 
greater indemnity than restitution in specie. 

If this latter consideration decided the action of the Com- 
missioners, who passed upon that question of compensation, 
then, all we have to say, is, that their decision, so far from es- 
tablishing the American rule of 1793 as a precedent to go vera 
the Alabama claim, is an express decision the other way ; — on 
the footing, that, where there is neutral complicity or neutral 
negligence, there, there should be liability over to the bellige- 
rent for captures on the high seas, equally as when such cap- 
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tures are brought into the home ports; in other words, there 
should be liability for all the injury sustained. 1 

Having thus digressed entirely beyond what we intended, 
in commenting on the precedent of the American seizure of 
the British privateer, engaged in violating our neutrality in 
1793 (another Georgia case, though not the English " Geor- 



1 We should be glad to meet and folly expose, if our limits and the occa- 
sion permitted, another mistake of the Attorney-General's, which he has fallen 
into at pp. 323-4 of his otherwise admirable argument at the law-hearing in the 
Alexandra case, in regard to the bona-fide and complete character of our neutrality 
in 1793, where he supposes that we made restitution on account of the Lovely 
Lass, the Prince William Henry, and the Jane of Dublin (mentioned in Mr. Jef- 
ferson's letter of September 5th), because we did not use all the means in our 
power to prevent the cruising of Genet's privateers for a time, for reasons of public 
policy. Sir'Roundell, or his junior, is entirely at fault here. The reason why we 
abstained from restoring those vessels in specie, and instead of it made pecuniary 
indemnity to Great Britian, was, that we preferred to pay for those vessels to risk- 
ing a war with France by taking forcible possession of them. Such was the well- 
established version of the affair, given not only by Mr. Jefferson, but by all the 
contemporary accounts of the matter. We suppose Sir Roundell will, of] course, 
accept Mr. Hammond's own statement to this effect. Here is what the British 
minister says, writing to Mr. Jefferson, December 29, 1 793, just before the latter 
retired from the Secretaryship of State : 

After acknowledging that he considered the satisfaction .offered by the United 
States, under the terms of the letter of September 5th, " as not dictated more by a 
sense of avenging its own insulted dignity, than by the desire of compensating in- 
dividual loss from unauthorized depredations, and from annoyance originally cre- 
ated in, and issuing from, American ports " — he adds, " considering the latter as 
just as the former, I also concluded, that, as this Government preferred the prohibi- 
tion of future asylum, and the restitution of, or compensation for, any prizes they 
might make, to the suppression of those privateers whilst on their first return to its 
ports, they were in its power, &c." — that is, that the United States preferred to pay 
rather than to suppress or seize by violence certain of those privateers which, by 
coming back to its ports without warning, seemed to have put themselves in its 
power, under a guaranty, in honor, of safe anchorage. 

It is the first time we ever heard this forbearance, through motives of honor, 
treated as a charge of complicity against the Federal Government, of purposely 
letting those privateers continue their depredations, in order to compass certain 
ends of State policy of their own. The Attorney-General will find that the 
United States kept up their demand, as against France, for the restitution of the 
Lovely Lass, &c., to the end of the chapter. See (inter alia), Am. State Papers, 
p. 185. 

Possibly this error of the Attorney-General may have clouded with suspicion 
throughout, his estimate of American neutrality in 1793. If so, we shall not re- 
gret to have said thus much. 
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gia " of 1864), and the supposed bearing of the American 
practice to only restore prizes in'specie, we have only to say, — 
in concluding our comments on the Attorney-General's late 
ppeech, — that we hope that both he and all bis impartial fellow 
countrymen will bear in mind, that this question of the Georgia 
and the Alabama is not one of theoretical discussion, as of a 
dead aud buried past, but one which connects itself immedi- 
ately with passing events and future responsibilities. 

As we write, news comes of the continued devastations of 
the Alabama, coaled, provisioned, and harbored, for the most 
part, through British friendliness. In view of this and the 
probable future career of the other Alexandras and Georgias 
and Rappghaunocks, which our allies and kin by blood have 
in store for us, we are tempted to ask Sir Roundell Palmer, 
and any other justificrs of these exponents of British neutrality 
and British civilization, — If so thorough an Englishman as 
Mr. Harcourt [for once we will take the liberty of dispensing 
with his alias] din so far cast off his class-prejudice as to ac- 
knowledge that the Alabama ought to be excluded from Brit- 
ish ports, her prizes taken from her when brought into British 
waters, and the Confederate Government called to account for 
her repeated violation of British neutrality ; — if the British 
Secretary of State for Foreign Affairs, — occupying a position 
second to none, perhaps, in the civilized world for influence 
and importance, and who with political nonchalance can say, 
in the face of humanity and before high heaven, that " he has 
no particular sympathy with either party in the American con- 
troversy " — can yet deliberately put on record, that the connec- 
tion of the English nation with the Alabama is " a scandal and 
a reproach "to it ; — if the same prominent statesman can 
virtually admit (as he did in the House of Lords on the 
29th of April last), that the escape of the Laird iron-clad 
rams would have been a just cause for war on the part of the 
United States ; — can the Attorney-General and the British na- 
tion suppose, that the Americans have so poor an estimate of 
the justice of their claims, both for an honester neutrality for 
the future and a substantial indemnity for the past, that they 
are going to be put aside by being told that their pretensions 
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are extravagant and extraordinary, and that they show too 
much irritation at imaginary wrongs ? 

Added to this, if they are to be told that their claims are 
extravagant and extraordinary on American principles, may 
they not justly conclude — in view even of a few such speci- 
mens of those principles as we have re-produced — that the 
consummate English lawyer, who speaks for tfce Government 
in this jdebate of May 13th, supposes that he can mould facts 
as well as arguments to suit his purpose, and that, having at- 
tempted to prove that the escape of the Alabama was all right, 
and having succeeded in convincing his countrymen of it, 
he now thinks he may, with equal success, attempt to convince 
Americans that their neutrality, in Washington's day, was all 
wrong, and that they know nothing about their own history 
or jurisprudence ? 



POSTSCRIPT. 

Since the preparation of most of our matter, as above, for 
the press, the Atlantic steamer brings intelligence of the ter- 
mination of the Laird iron-clad prosecution .by compromise ; 
and though the matter does not strictly fall within the scope 
of our undertaking, we feel impelled to give it a word of pass- 
ing comment. 

Of course, as a matter of practical preservation of the peace 
between two nations, and of the removal of a ground of 
quarrel, — purposely started, perhaps, to bring on a war be- 
tween them, — we rejoice in the settlement, and deem it of the 
highest mutual advantage. But looking at the compromise 
in the light of its moral bearing, and of its importance as an 
international precedent, we are tempted to ask our English 
friends, if they feel entirely contented with their own trans- 
action ? Does it not strike them a little like compassing jus- 
tice through the medium of — what is usually considered a 
Yankee device — a trade ? Shakspeare says : 

" And oft 'tis seen the wicked prize itself 
Boys out the law.". * 

6* 
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Bui here, we would suggest, is it not the law Utflfthnt * bujs 
out " the wicked prize ? 

Perhaps it was their experience of English justice in the 
Alexandra case that determined the Cabinet to end the iron- 
clad controversy by process of bargain and sale. And con* 
sidering the Attorney-General's experience in the " smooth 
running " of English law in the Alexandra instance, we do 
not wonder at his heartily cooperating in any expedient to get 
rid of the agency of the courts in this case. Certainly, it was 
better to bargain for a decision beforehand, at almost any 
price, than to take the chance again of having the judge borrow 
his law from Webster's Dictionary, then deny that he had in- 
structed the jury at all, and then (mistakenly > we concede) 
recommend the Crown to go up on appeal, to be finally an- 
swered at the end of a year, that there was nothing before 
the court above, and no law to be gathered from the court 
below. 

Now, if it be added to this keeping back from the courts, that 
a settlement (a trade, in effect) has to be made with a set of 
legal opponents whom Earl Russell likens to a parcel of house- m 
breakers, stealing out of a mansion-house at three o'clock in 
the morning with a sackful of plate on their backs, we confess 
that the attitude of the imperial government is, to our eyes, 
neither dignified nor creditable. 

By way of contrast, we would ask the candid Englishman, 
If the rustic republic across the water — seizing the Republican 
and the Cassius at a time when it could hardly redkon eight 
years of national existence — telling the French ministers that 
the matter was in the hands of the law, and " till that decision 
was had, the Government of the United States should pursue 
what they think right, with firmness, as is their duty," and 
that Prance must wait till the courts had spoken — and keeping 
hold of " the wicked prize " with a strong hand, till, in the one 
case, it rots at the wharf, and in the other, has to ask for mercy 
and dismantle itself — then, when the courts had dealt with 
these vessels and found their powers defective, this same rustic 
(and, so-called, lawless) republic, voluntarily amending its 
statutes so as to clothe its judiciary with the required powers, 
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and convicting and punishing the equipper of the Cassius, and 
compelling the recal of the French minister for participating 
in these infractions of its neutrality — we ask the candid 
Englishman, If this same rustic republic — in all these trans- 
actions, forced upon it in the performance of its neutral 
obligations — does not appear to better advantage, than his 
own imperial government, in this Laird compromise ? 

We know that comparisons are so odious, that we can hardly 
expect an affirmative answer to our question. Hut we feel 
entire confidence in asking our English friend another inter- 
rogatory, the counterpart of that just put : — Would he have 
commended a settlement of the iron-clad question on the part 
of the United States, if made by them under circumstances 
parallel to those in which his own country has just made it ? 
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APPENDIX. 



EXTRACT FROM THE SPKECH OP MR. THOMAS BARING, AND THE 
8PEKCH OF THE ATTORNEY-GENERAL, IN FULL. - 

Wb give a portion of the very candid and honorable speech 
of Mr. Thomas Baring, and the entire speech of the Attornej- 
Gencral, as reported in the London Times of May 14th. We 
regret that our limits do not permit us to add also the able 
and high-toned speeches of Messrs. Forster, Cobdon, and Shaw- 
Lefevre, in the same debate. Our American readers, how- 
ever, will feel less regret at the omission, as they have had a 
very general opportunity of seeing them (certainly Mr. Cob- 
den's) through the extensive reprints of the New York jour- 
nals, and as a pamphlet edition of them has just appeared in 
this city, on the eve of our going to press with this note : 

THE GEORGIA. 

Mr. T. Baring, in rising to call attention to the circumstances under 
which this vessel has been allowed to enter the port of Liverpool, and 
to put a question on the subject, said, that as he brought this matter 
before the House simply as one of English interest, he should not refer 
to the feelings or prospects of either of the contending parties, nor 
should he endeavor to provoke an expression of sympathy with either 
side. He wished to make no charge against the Government, and, if 
be referred at all to the past, it would be to illustrate the position, in 
which the country was placed as to its international engagements. 
An incident had recently occurred which was of a. most extraordinary 
character. A vessel of war carrying, as they were told, the flag and 
commission of the Confederate Government, had recently entered the 
port of Liverpool. She was still there, and when the House heard 
her history, it would be somewhat surprised at the course which had 
been pursued. This was her history: — The Japan, otherwise the 
Virginia, commonly known as the Georgia, was built at Dumbarton on 
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the Clyde. She was equipped by a Liverpool firm. Her crew was 
shipped by the same Liverpool firm for Shanghai, and sent round to 
Greenock by steamer. She was entered on the 31st of March, 1863, as 
for Point de Galle and Hongkong, with a crew of forty-eight men. She 
cleared on the first of April. She left her anchorage on the morning of the 
2nd of April, ostensibly to try her engines, but did not return. She had 
no armament on leaving Greenock, but a few days after her departure, 
a small steamer called the Allar, freighted with guns, shot, shell, &c*, 
and having on board a partner of the Liverpool firm who had equipped 
her and shipped her crew, left New Haven and met the Georgia off 
the coast of France, near Ushant. The cargo of the Allar was suc- 
cessfully transferred to the Georgia on the 8th or 9th of April ; her 
crew consisted of British subjects. The Allar put into Plymouth on 
the 1 1th of April, bringing the Liverpool merchant who had directed 
the proceedings throughout, and bringing also fifteen seamen who had 
refused to proceed in the Georgia on learning her real character. 
The rest of the crew remained. At the time of her departure, the 
Georgia was registered as the property of a Liverpool merchant, a 
partner of the firm which shipped the crew. She remained the prop- 
erty of this person until the 23d of June, when the register was can- 
celled, he notifying the collector of her sale to foreign owners. During • 
this period — namely, from the 1st of April to the 23d of June, — the 
Georgia, being "still registered in the name of a Liverpool merchant, 
and thus his* property, was carrying on war against the United States, 
with whom we were in alliance. It was while still a British vessel, 
that she captured and burnt the Dictator, and captured and released 
undeV bond the Griswold, the same vessel which had brought corn to 
the Lancashire sufferers. The crew of the Georgia was paid through 
the same Liverpool firm. A copy of an advance-note used was to be 
found in the diplomatic correspondence. The same firm continued to 
4*ct in this capacity throughout the cruise of the Georgia. After cruis- 
ing in the Atlantic, and burning and bonding a number of vessels, the 
Georgia made for Cherbourg, where she arrived on the 28th of Octo- 
ber. There was at the time much discontent among the crew. Many 
deserted, leave of absence was given to others, and their wages were 
paid all along by. the same Liverpool firm. In order to get the 
Georgia to sea again, the Liverpool firm enlisted, in Liverpool, some 
twenty seamen, and sent them to Brest. The Georgia left Cherbourg on 
a second cruise, but having no success she returned to that port, and 
thence to Liverpool, where her crew have been paid off without any 
concealment, and the vessel is now laid up. Here, then, was the case 
of a vessel clandestinely built, fraudulently leaving the port of her con- 
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struction, taking Englishmen on board as her crew, and waging war 
against the United States, an ally of ours, without having once entered 
a port of the Power the commission of which she bore, but being for 
some time the property of an English subject We heard nothing of 
the steps which under those circumstances were taken by the Govern- 
ment, but he felt assured they bad done all that lay in their power, 
and was consistent with their duty under the existing law. It was, 
therefore, not their conduct in the matter, but the impotency and insuffi- 
ciency of the Foreign Enlistment Act, which our Courts of justice 
found it impossible to interpret, that he wished to bring under the 
notice of the House. The vessels to which he alluded were vessels 
which would undoubtedly have been arrested if time had been given, 
and if their purpose had been known. The question was, in fact, 
could we be said to be carrying out our obligations as a neutral Power, 
towards a belligerent which was an ally, in a manner consistent with 
international law, though it might be in harmony with our municipal 
law, while such a state of things was permitted to exist ? For his own 
part, he had no wish to lose himself in the mazes of a legal discussion 
on the subject, but common sense, as well as international law, he 
believed, prescribed that a neutral should act towards a belligerent 
who was an ally as she would like to be done by. (Hear). It was in 
order to prevent a war between neutrals and belligerents that the For- 
eign Enlistment Act was passed, and if vessels were allowed to pro- 
ceed on a course of devastation, if they were admitted into the ports 
of our dependencies and colonies, and not only that but to put into 
ports in this country, was it not, he would ask, time to consider whether 
we should not do our duty towards others, and whether the existing 
law afforded us the means of protecting the interests of our ally as 
well as our own ? The question as to the extent to which those ves- 
sels ought to be admitted to the ports of our colonies and dependen- 
cies was, he contended, one of serious importance ; but it was, at the 
same time, one as to which he thought there could be no doubt what 
course the Government should adopt. When a vessel left our ports, 
which would have been arrested here had her objects been ascertained 
and her construction certified, and proceeded to carry into effect pro- 
ceedings of hostility against an ally to the endangering of the peace 
of this country, it seemed to him that it was the duty of the Govern- 
ment to avail themselves in her case of the powers which they pos- 
sessed, and to shut our ports against her. (Hear, hear.) If the 
House would permit him, he would read on the subject a passage from 
a writer on international law, who signed himself " Historicus," and 
who said, speaking of the Alabama : 
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" First of all, the English Government must decide <5n the best 
information at their disposal, whether she was or was not unlawfully 
equipped in this country in breach of our neutrality. Their decision 
on this point ought to be final, for they are the sole judges of it, and 
the Federal authorities may inform their judgment, but cannot ques- 
tion their determination. If the English Government determine that 
the Alabama was not unlawfully equipped within the realm, she will, 
of course, enjoy the privileges and immunities of any other lawful - 
belligerent cruiser. If, on the other hand, she is decided to have 
been unlawfully equipped, then she ought to be forbidden access to 
any port within the jurisdiction of Great Britian. If she comes within 
our ports with a prize, her prize should be taken from her and 
restored to the original owner, and she herself compelled to depart" 
There was another extract from the same writer to which he wished 
also to invite the attention of honorable members. It was as follows : 
" Now, it is a sound and salutary rule of international practice, 
established by the Americans themselves in 1794, that vessels which 
have been equipped in violation of the laws of a neutral State, shall be 
excluded from that hospitality which is extended to other belligerent 
cruisers, on whose origin there is no such taint. Accordingly, the 
Cabinet of Washington compelled all the French privateers which 
had been illegally fitted out in America against England, to leave the 
ports of the United States, and orders were issued to the Custom-house 
officers to pf event their return. ♦ This course of proceeding appears 
equally consonant to the principles of law and the dictates of policy. 
The question then remains, — Was the Alabama unlawfully equipped 
and manned within the jurisdiction of Great Britain ? Now, setting 
aside the vexed question of equipment, I think there can be very little 
doubt on that of enlistment. The question is one which, from its very 
nature, is not and cannot become the subject of judicial determination, 
because a neutral Government cannot exercise a jurisdiction over 
such- a vessel. It is a matter on which the Executive of the neutral 
Government must, according to the best information it can obtain, 
form its own judgment, and that judgment is final and conclusive on 
all parties. Now, I observe that in a despatch dateQ March 27, 1863 
(Parliamentary Paper, p. 2), Lord Russell writes, ' The British Gov- 
ernment has done every thing in its power to execute the law ; but I 
admitted the cases of the Alabama and the Oreto were a scandal, and 
in some degree a reproach to our law.' Now, with the greatest defer- 
ence to those persons who may be of an opposite opinion, I submit 
that vessels of which such a statement can be properly made — and 
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that it was properly madd, no one acquainted with the circumstances 
of their outfit and manning can honestly doubt — are not entitled to the 
hospitality of the country whose laws they have eluded and abused. 
I think that to deny to the Florida and Alabama access to oar ports, 
would be the legitimate and dignified manner of expressing our disap- 
proval of the fraud which has been practised upon our neutrality. If 
we abstain from taking such a course, I fear we may justly lie under 
the imputation of having done less to vindicate our good faith than 
the American Government consented at our instance on former occa- 
sions to do." 

Now, these were vessels which avowedly ought to have been stopped 
if their purpose had been known. They were vessels whose destina- 
tion was to roam about, never getting home, and which were tainted 
with the offence of having violated our neutrality. They were vessels, 
therefore, which on every ground had no claim to the hospitality of 
the country, and he was bound to say that both our international obli- 
gations and a due regard for our own interests ought .to have led us to 
exclude them from our ports. The Georgia had arrived in Liverpool 
and there discharged her crew, and what guarantee had we that other 
vessels might not do the same ; that our neutrality might not be vio- 
lated, and that we might not hereafter have to deal with a state of 
things in which our position would be reversed. (Hear, hear.) 

The Attorney-General. — With many things which have been 
said by my honorable friend in the course of his able and temperate 
speech I entirely agree. (Hear, hear.) No one who has observed the 
conduct which the Government have endeavored to pursue with regard 
to this most important political subject 'during the past two years, can 
doubt, that, whether successfully or otherwise, they have endeavored, 
to the best of their power, to vindicate the laws of this country, and at 
the same time to fulfil the obligations of a sincere and impartial neu- 
trality. I know that these professions will not meet with the assent of 
those who, in their own minds, have no sympathy with the neutrality 
itself, who have given themselves, doubtless under the impulse of gen- 
erous motives, to entire, unqualified, and enthusiastic sympathy with 
one or the other of the belligerents. Nevertheless, I have great con- 
fidence that the country generally will perceive that the Government, 
in the course which they have pursued in circumstances of some slight 
difficulty, have really desired to maintain the law and preserve the 
honor of the country, and at the same time not to deviate from the 
path of a real and impartial neutrality. (Hear, hear.) Addressing 
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myself first to the last and most generally -important of the topics of 
my honorable friend's speech, I need hardly say that we are quite sensible 
of the gravity of the public evil which exists when merchants, or any 
other persons in this country, hold themselves at liberty, by all kinds 
of shifts and evasions (hear, hear), to treat with contempt Her Majesty's 
proclamation of neutrality, to make themselves parties in a war in 
which Her Majesty has proposed to be neutral ; to shelter themselves 
under all those opportunities of escape which the just regard of the law 
of our country for persons accused of any offence invariably offers; 
and to do acts which in their immediate effects place in peril the friendly 
relations of this and another gr&t nation (hear, hear), and> which in 
their ultimate consequences may possibly recoil with the most disastrous 
and destructive effect upon the trade and commerce of their own coun- 
try. (Hear, hear.) The Government had some right to hope that in 
the circumstances of such a war as this, English merchants, occupying 
eminent positions, would not spell out the law under the advice of 
lawyers, saying, " I cannot find it in the bond" (hear, hear), and,. avail- 
ing themselves of every means of escape which ingenuity can suggest, 
bring this country into peril, and create a precedent for future mischiefs 
and danger, against which the law of this country seeks to provide. 
(Hear.) I hope the time will soon come — Indeed, I think I may infer 
from the memorial to which my honorable friend has referred, that the 
time has come — when the voice of the mercantile community will be 
raised, so that those who may be unwilling to hold themselves bound by 
Her Majesty's proclamation of neutrality, shall see that they cannot ex- 
pect the support of the great body of their fellow-countrymen. (Hear, 
hear.) I must endeavor to show that the conduct which has been pur- 
sued by Her Majesty's Government has been that which the country 
had a right to expect. The House is aware that there are only three 
vessels which are alleged, — and in those cases I do not say the allega- 
tions are well founded, as they have never been brought to the test of 
judicial proceedings, but there are only three vessels which are allege^ 
— to have been fitted out in this country in violation of the law, and with 
the practical effect of placing this country in the situation of minister- 
ing, in a most important and formidable manner, to the warlike require- 
ments of one of two belligerents. (Hear.) The Government believe 
. that the law was intended to strike, and does strike, at such acts. 
With regard to these three ships, the House will recollect that the 
first which left the shores of this country, the Oreto, afterwards the 
Florida, left before any information upon which the Government could 
act had been imparted to them. That vessel was afterwards arrested 

7 
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at Nassau, was tried there and acquitted, but it was found that there 
was reasonable cause for the arrest. So far the Government was not 
to blame. As to the next ship, the Alabama) I need not repeat what 
was said upon a former occasion as to the steps which were taken bj 
the Government, after full consideration of the evidence laid before 
them, with a view to arrest that vesseL It is well known to the 
House arid to the country that orders to that effect were given, but the 
ship in the mean time made her escape Then, lastly, there was this 
vessel, the Georgia, as. to which no information whatever reached Her 
Majesty's Government ; no evidence upon which we could act until 
she was actually gone. So successfully disguised were the real designs 
of those connected with that ship, that, as my honorable friend has stated, 
the crew were actually engaged for a voyage to Shanghai, and all other 
arrangements were made with a view to concealment and disguise, 
and it was only off the coast of France, that, meeting another vessel, 
she received her armament and re-enlisted her crew. The Govern- 
ment had no opportunity of interfering so as to stop that vesseL If 
there be those who think that all those proceedings, connected with 
these ships, were perfectly lawful, they will, I am sure, join with me 
in regretting, that, being lawful, they were not also open, avowed, and 
- above-board. (Hear.) It does not seem favorable to the conclusions 
of the persons engaged on these proceedings, that, believing in their 
lawfulness, they should have taken all possible pains to disguise their 
real character. (Hear.) Afterwards, as the House is aware, Her 
Majesty's Government took action in the case of the Alexandra, and 
since then with regard to other vessels, concerning which I will say 
nothing, as they will soon be the subject of judicial trial. I may also 
mention, that in Scotland, the Government directed the seizure of the 
vessel, Pampero, under the Foreign Enlistment Act, and the result of 
that proceeding has been that a verdict has been given by consent for 
the Crown, and that, while great liberality has been shown in the 
♦waiving of the forfeiture to the Crown, security has been taken against 
the employment of the vessel for any belligerent service, and the 
authority of the law has been successfully vindicated. (Hear.) I 
am happy to be able to say that, whatever may happen in these cases 
in point of law or evidence, the interference of the Government does 
appear to have been productive of good effect, as it has impeded the . 
progress of the system of fitting out of naval armaments for a belligerent 
State. We have no reason to believe that the efforts of the Govern- 
ment have been unsuccessful in the practical object, nor even so far 
.as regards the elucidation of the law, although it would, perhaps, be 
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premature to express a confident opinion upon a subject concerning 
which high authorities have differed. But I cannot avoid expressing 
a sanguine hope, that the result of the measures taken by the Govern- 
ment will be to clear up much of the difficulty attaching to the con- 
struction of the law, and to lead in future to a better observance of it 
I am encouraged in that hope by the fact, that in the Court of Ex- 
chequer two learned Judges adopted the construction of the Act upon 
which the Crown had been advised to proceed. Their construction 
has since received the endorsement of a learned Judge in the Queen's 
Bench, under circumstances which make it probable that other Judges 
of that Court may concur in his opinion ; and in the case of the Pampero* 
in Scotland, the Judges of the Court of Session pronounced opinions, 
tending, to a great extent, to confirm the construction of the Act con- 
tended for by the Crown. (Hear, hear.) The result of all this i& to 
leave the Government in a situation in which they have a right to hope 
that the law, as it is, may be capable of being vindicated, and that the 
steps taken to vindicate it will not fail in their object, and therefore the 
House will probably think that it will not be improper, in the event 
of any suggested change of the law, for the Government to act upon 
that view ; but if it should prove to be otherwise, and that the present 
law is not sufficient, that then they may look for that support and encour- 
agement from this House and the country, which, upon a subject so im- 
portant, it is essential to obtain. If, in the absence of such support and 
encouragement, proposals for a change of the law were ineffectually 
made, it would commit those, who ought to have the common interest 
of the country at heart, to a premature expression of opinion, which 
might have disastrous effects upon the future of this country. We 
think, therefore, that if it should ever become necessary to consider 
the subject, it should be considered at a time when no party feelings 
nor temporary sympathies may exist to induce the House fo take a 
course which it will be difficult afterwards to retract, and which, if 
persevered with, might be attended with serious consequences to the 
welfare of the country. Under these circumstances, the House will, 
no doubt, consider that Government are doing right in adhering to 
their original hope that the law as it is, may be found sufficient for its 
purpose, and, at all events, that they ought not to propose any change 
in the law until they are convinced that there is absolute necessity for 
it, and that such proposals will receive the encouragement and support 
of the House and the country, without which they could not be carried 
into effect. Having said that, I will address myself to the particular 
subject of the motion of my honorable friend. I have shown that with re- 
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gard to the former history of the Georgia, the Government have omitted 
nothing which they could do under the circumstances. That ship has 
now returned as a Confederate ship — a public ship of war, with a 
regular commission as such. I must here notice one observation of 
my honorable friend. lie says, that from the 1st of April, 1863, until 
the following 23d of June, this ship — the Georgia — was registered in 
this country in the name of a British owner, a merchant of Liverpool, 
and that, therefore, she was cruising, burning, and destroying vessels at 
a time when she was a British ship. I must demur altogether to the 
law of my honorable friend in that respect The register is nothing but 
the title of a British owner for a municipal purpose in this country. 
A ship which has a British register, and which is afterwards trans- 
ferred to a foreign belligerent Power, cannot, by the mere fact of her 
•till remaining registered in England as the property of a British 
owner, in any way be justly styled a British ship. (Hear, hear.) 
Nor can it be said that she has not become what this vessel really is — 
a public vessel of war. T regret that my honorable friend should have 
used an argument that may seem to give countenance to assertions 
which have repeatedly been made, but which are quite destitute of 
foundation, that these ships are British pirates. (Hear, hear.) That 
expression is untrue in fact — dishonorable to this country ; and I 
trust that all those who have the honor of this country at heart, what- 
ever they may see to condemn in the conduct of persons concerned in 
fitting out and navigating such vessels as those referred to, will not 
give encouragement to a proposition so extravagant, and so completely 
without foundation. I now come to the point suggested by the motion 
of my honorable friend. He points to the fact that the Georgia is now 
at Liverpool. The ship came in, being at the time a regular commis- 
sioned public ship of war. Ther6 is no doubt she was entitled to come 
in in that character by license of the Crown as long as the rules issued 
by Her Majesty in January, 1862, remain unaltered, because those 
rules permit ships of war belonging to the belligerents to come into 
our ports under certain restrictions. They must not remain more than 
twenty-four hours, except for repairs, they must not receive repairs in 
the nature of warlike equipment, and there are strict limits as to leaving 
. as soon as the repairs are completed. This ship being a public ship 
of war, is permitted to come into our ports, and so comes in lawfully as 
a ship of war. The Government desired to have information regard- 
ing the circumstances under which she had entered our port, and as to 
the length of time she was likely to remain. They understood she 
had been brought into dock, it was presumed, for the purpose of repair, 
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and it was afterwards stated that she was likely to be dismantled an<) 
sold. If the latter were the case, there would be no harm done to 
the other belligerent Power by relieving her from all fear of opposi- 
tion on the part of the dismantled vessel. My honorable friend has asked 
whether the Government think the admission of such ships as he 
describes that ship to be, consistent with their international obligations, 
their profession of neutrality, and the preservation of British interests. 
The Government certainly has not considered the limited and qualified 
admission of ships of this kind into British ports to be at all inconsis- 
tent with their duty |n any respect. But for the first element in the 
case to which the honorable gentleman has called attention, that the vessel 
was originally manned and equipped from British ports, I think that 
every one would grant her right to admission into our ports. I must, how- 
ever, notice that my friend has imported into the case a consideration 
which has been frequently dwelt upon in the various publications issued 
upon this subject — namely, that this ship has never been in any of 
the ports of the belligerent Power under whose flag she sails. It is 
argued from this fact that this is a circumstance which prevents a ship 
from acquiring the character of a belligerent ship of war. It has been 
said that there is some rule or other, some settled principle of inter- 
national law, which will bear out this conclusion. It should not be our 
practice to invent new rules of international law to suit particular cases, 
and such a rule as this was never heard of. (Hear, hear.) To say 
that a country whose ports are blockaded is not at liberty to avail 
herself of the resources which are at "her command in other parts of 
the world, that she may not buy ships in neutral territory and com- 
mission them as ships of war without bringing them to her own country 
first, is a doctrine which is quite preposterous (hear, hear), and all the 
arguments founded upon such a doctrine only tend to throw dust into 
men's eyes and to mislead them. , We cannot? therefore, upon those 
grounds make this ship an exception in our ordinary rules. And now 
I come to the real question. I have not the least doubt that we have 
a right, if we thought fit, to exclude any particular ship or class of 
ships, if we consider that they have violated our -neutrality ; but such 
, power is simply discretionary on the part of the Government, and 
should be exercised with a due regard to all the circumstances of the 
case. Does the circumstance of a ship happening to have been fitted 
out in violation of the neutrality of a neutral nation entitle her to be 
refused recognition as a public ship of war ? Happily, we find an 
answer to this question in the history of the jurisprudence of the United 
States, and I do not find that the United States, which have really 

7* • 
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settled all the doctrines of law applicable to this kind of neutrality, by 
fitting out vessels in their ports for belligerent nations, ever adopted 
the practice of inquiring into the previous history of public ships c£ 
war which labored under the suspicion or allegation of having been 
fitted out in their ports in violation of their neutrality. In the cases ci 
Che Siintissima Trinidad and the Cassius, the particulars of which 
were similar to those of the Georgia, Mr. Justice Story said : 

44 In general, the commission of a public ship, signed by the proper 
authorities of the nation to which she belongs, is complete proof of 
her national character. A bill of sale is not necessary, to be' produced* 
nor will the courts of a foreign country inquire into the means by which 
the title to property has been acquired. It would be to exert the 
right of examining into the validity of the acts of the foreign Sover- 
eign, and to sit in judgment upon them in cases where he has not * 
conceded the jurisdiction, and where it would be inconsistent with his 
own supremacy. The commission, therefore, of a public ship, when 
duly authenticated, so far at least as foreign courts are concerned, im- 
ports absolute verity, and the .title is not examinable. The property 
must be taken to be duly acquired, and cannot be controverted. This 
has been the -settled practice between nations, and it is a rule founded 
in public convenience and policy, and cannot be broken in upon with- 
out endangering the peace and repose as well of neutral as of belli- 
gerent Sovereigns. The commission, in the present case, is not ex- 
pressed in the most unequivocal terms, but its fair purport and inter- 
pretation must be deemed to apply to a public ship of the Government. 
If we add to this the corroborative testimony of our own and the 
British Consul at Buenos Ayres, as well as that of private citizens, to 
the notoriety of her claim of a public character, and her admission 
into our own ports as a public ship, with the immunities and privileges 
belonging to such a sh*ip, With the express approbation of our own 
Government, it does not seem too much to assert, whatever may be 
the private suspicion of a lurking American interest, that she must be 
judicially held to be a public ship of the country whose commission 
she bears." 

That decision referred to a case in which the United States Foreign 
Enlistment Act had been violated over and over again. The other 
belligerent has no concern whatever in the course which the Govern- 
ment may think fit to adopt with reference to this vessel ; and if the 
Government refused, her admission to the ports of the United 'Kingdom, 
it would only be done for the purpose of vindicating our authority. I 
cannot find, however, that t^e United States ever followed such a 
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course. The Santissima Trinidad and the Cassius were both received 
into the ports of the United States, held not to be amenable to courts 
of law, and never ordered by the Government to leave any port. 
There are, also, a very considerable number of cases reported in which 
prizes brought into the ports of the United States were either restored, 
•or questions raised in courts of law as to their restoration ; but I can 
find no instance of any prohibition or exclusion from any port of any 
prize after her conversion into a ship-of-war. We are not therefore 
warranted, upon the authority of the United States, in excluding this 
vessel from our ports. The honorable member for Huntingdon has 
asked if the Government think the admission of such vessels to British 
harbors consistent with our international obligations. This question 
renders it necessary to determine the right of the other belligerent in 
this matter. Now, upon this question, I will quote from the judgment 
of Mr. Justice Story in reference to the case of the Amistad de 
Rues. I hope not to utter a single word in the slightest degree offen- 
sive to any one in the United States, and least of all to their Govern- 
ment; but I cannot help wishing that the authority I have mentioned had 
been more recognized, when, over and over again, those extraordinary 
and extravagant demands were made upon our Government to pay the 
value of all the ships taken on the high seas by the Alabama and simi- 
lar vessels. (Hear, hear.) I need hardly remind the House that in 1793 ? 
when the United States did give us compensation for certain prizes 
not restored, that compensation was strictly limited to ships when 
brought into their ports fitted out in violation of their laws, and was 
not extended to any prizes taken upon the high seas. All they did 
was to name a particular date, and to prohibit the French from bring- 
ing in any more of their prizes after that date. Mr. Justice Story 
thus lays down what is the limit of the obligation which the neutral 
owes to the belligerent in this matter : 

" When called upon by either of the belligerents to act in such cages, 
all that justice seems to require, is, that the neutral nation should fairly 
execute its own laws, and give no asylum to the property unjustly cap- 
* tured. It is bound, therefore, to restore the pr6perty if found within 
its own ports ; but, beyond this, it is not obliged to interfere between 
the belligerents." 

So that he distinctly says that we are to execute our laws fairly, we 
are to give no asylum to prizes captured by ships fitted out in violation 
of our neutrality, and to property unjustly captured ; butjie does not say, 
that an asylum may not be given to public ships of war, whatever 
their previous history ; and he adds, that, beyond the limits which he 
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mention*, we are not obliged to interfere between the belligerents. 
The authority of Mr. Justice Story, therefore, distinctly excludes the 
proposition that belligerents have any rights entitling them to requite 
interference by the neutral, to the extent of excluding absolutely from 
.her ports ships of this description, if it does not seem to the neutral 
herself necessary so to do. (Hear, hear.) I say, then, we have 
done all that authority requires us to do. And now I will ask what 
reasons there are for the hesitation of the Government to take the 
extreme step of absolutely excluding these particular ships from our 
ports, when, at the same time, all the ships of the United States Gov- 
ernment were (are) admitted. (Hear.) Some reasons can be given ; the 
House will judge of them ; I believe they have had considerable influ- 
ence upon the determination of the Government upon this question, and 
I think they are such as are consistent with an honest desire to main- 
tain our neutrality and fulfil our international obligations. In the first 
place, the maintenance of neutrality is plainly consistent with the 
maintenance of our own rights, and I entirely repudiate the argument 
sometimes used that you are not to enforce your own laws, because 
the effect of doing so may possibly be to put one of the parties to 
greater disadvantage than the other. Neutrality does not require 
that. On the other hand, where you have no law to enforce, then it 
becomes worthy of consideration, whether you may not be weighing 
down the balance in a manner not entirely consistent with neutrality, 
if you adopt voluntarily a rule which would practically exclude from 
the asylum you allow in your ports the whole of the navy of one bellig- 
erent and no part of the other belligerent. (Hear, hear.) That is one 
principle. And then there is another. The whole of the honorable 
gentleman's argument assumes, that the facts, and the law applicable 
to the facts, are 'substantiated, that we are in a position as between 
ourselves and the Confederate States to treat the matter as beyond con- 
troversy, and that the Georgia was, in fact, fitted out in violation of 
our neutrality. Now, we may have strong reason to suspect this, and 
may even believe it to be true ; but to say that we are to act upon 
mere suspicion or belief against another State, upon certain facts which 
have never been judicially established, and which it is not easy to 
bring to the test as between Government and Government — that is a 
proposition which is not without grave consideration to be accepted. 
(Hear, hear.) The difficulty of that view is increased by the fact that 
we have no diplomatic relations with the Confederate States, and can- 
not communicate with them in the ordinary way. We have not recog- 
nized them, and, what is more, the Government of the United States, 
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by its ships, bar us from the means of communication. (Hear, hear.) 
Only the other day, Her Majesty^ Government were anxious to com- 
municate and remonstrate with the Government of the Confederate 
States, and actually gave a commission to one of our diplomatic ser- 
vants, a consul, to-do so ; and then it was announced, that the blockading 
squadron, under the orders of the United States' Government could 
not permit even a ship of war of this country to enter into a block- 
aded port for the purpose of this communication. (Hear, hear.) 
These circumstances greatly enhance the difficulty of bringing to a 
practical test the question whether there has been in this case a viola- 
tion of our neutrality. Upon that allegation the whole thing 
depends ; and here, again, American authority by no means warrants 
the notion that you ought to act lightly or without cogent proof. In 
the case of the. Santissima Trinidad, to which *I have before referred, 
Mr. Justice Story "says, as to the kind of proof which ought to be 
insisted on in these cases : 

a In a case of the description of that before the Court, where the 
sovereignty and rights of a foreign belligerent nation are in question, 
and where the exercise of jurisdiction over captures made under its 
flag can be justified only by clear proof of the violation of our neutral- 
ity, there are still stronger reasons for abstaining from interference, if 
the testimony is clouded with doubt and suspicion. We adhere to the 
rule which has been already adopted by this Court, that restitution 
ought not to be decreed upon the ground of capture in violation of our 
neutrality, unless the fact be established beyond all reasonable doubts." 

There, again, is a principle which die Confederate Government are 
entitled to have the benefit of, and which makes it matter of serious 
difficulty to say, that, because we have very strong moral presumptions 
and very strong reason to believe that a certain ship of war was fitted 
out in violation of our neutrality, we are, therefore, to act summarily 
upon the supposition. (Hear, hear.) You have here a mixed ques- 
tion of facts and of law — the facts to be established by evidence, the 
law to be decided with reference to the facts ; and, considering the 
controversy which has gone on as to the bearing and effect of our law, 
it is. not impossible that. in some of these cases the Confederate States 
may have believed they were acting within that law. (Hear.) All 
this increases the difficulty ; and now I want to suggest other reasons. 
Of course, if we act according to the suggestions made to us in this 
case, we must act on the same principles, and deal out the same meas- 
ure to the other belligerent. And, if we are to proceed on grounds of 
moral belief, and do not stop to ask whether they constitute proper 
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legal grounds of action — if we are to proceed upon information of 
the kind which carries conviction to the mind — it is impossible to 
acquit the agents of the United States, although we may acquit the 
Government, of acts which are inconsistent with our neutrality. The 
case of the Kearsage was a case of this character. Beyond all ques- 
tion a considerable amount of recruiting was carried on at Cork for 
the purpose of that ship, she being employed at the time in our own 
waters, or very near them, in looking out for her enemy ; and she was 
furnished with a large addition to her crew from Ireland. (Hear, 
hear.) Upon that being represented to Mr. Adams, he said, as might 
have been expected, that it was entirely contrary to the wishes of his 
Government, and that there must be some mistake. The men were 
afterwards relanded, and there can be no doubt that there had been a 
violation of our neutrality. (Hear, hear.) Nevertheless, we admitted 
the Kearsage afterwards into English waters. We have not excluded 
her from our ports, and if we had, I think the United States' Govern- 
ment would have considered that they had some cause of offence 
(Hear, hear.) But it does not rest there. I see from the paper that the 
honorable member for Horsham wants information respecting the enlist- 
ment of British subjects for the Federal army. Now, from all quarters 
report? reach us which we cannot doubt to be substantially true, that 
agents for recruiting for the Federal army, with or without the con- 
currence of the Government, are in Ireland, and engage men under 
the pretext of employing them on railways and public works, but really 
'with the intention of enlisting them, and that many of these men are so 
enlisted. (Hear, hear.) In Canada and New Brunswick the same 
practices prevail. Representations have been made to the United 
States' Government respecting particular cases of persons who have 
been kidnapped into the service, and I feel bound to say that those 
representations have not met with that prompt and satisfactory atten- 
tion we might have expected. (Hear, hear.) How are we to act in this 
case? Are we to exclude from our ports all the ships of the belligerent) 
whose agents are believed to have engaged in these practices ? — prac- 
tices, which, whatever may be the intention of the United States' 
Government, operate to supply their ranks with British subjects in 
violation of British law. (Hear, hear.) If we are to act in the one 
case upon suspicion, or upon moral belief going beyond suspicion, it 
would be difficult-to say that we ought not to act so in the other. 
But in what difficulties we should entangle ourselves were we so to 
act, not being bound to act by any international obligation? What 
may fairly be asked, is, that we should do all we can to enforce our 
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own laws within our own jurisdiction. That is the course which the 
Government have taken $ that is the course to which they will adhere ; 
and, in view of the difficulties I have mentioned, I think it is a course 
which is fully justified. (Hear.) There is one other consideration 
of importance which I wish to mention ; and here again, I hope that 
what I say will not cause offence in the United States, for I state it 
because it is true, and because it is important that the matter should 
be understood. The British Government are not assisted by the 
Government of the United States in matters of this description. The 
demands which the United States' Government make upon us go so 
far beyond the limits of any thing they can be entitled to ask, accord- 
ing to any recognized rules and privileges of international law, that it 
becomes absolutely necessary that this Government should exercise 
great caution indeed, before they do acts which might possibly be mis- 
understood, and might give foundation to the idea that they do them 
under the supposed necessity of complying with demands of this kind. 
(Hear, hear.) The House well knows that I refer to the extraordi- 
nary demands arising out of the case of the Alabama. (Hear, hear.) 
I have no hesitation in saying, that the United States' Government, by 
advancing such demands, and by seeking to make our Government 
responsible for pecuniary compensation for prizes taken by the Ala- 
bama upon the high seas, and never brought within our ports or in any 
way whatever under our control, are making demands directly contrary 
to the principles of international law laid down by their own jurists, 
and thereby render it infinitely more difficult for us, at their request, to 
do any thing resting on our own discretion, and which we are not 
bound to do in law. (Hear, hear.) What we may fairly say is this : 
— " We will adhere to the rules laid down by your own authorities. 
We will execute our own law. We will allow no asylum to prizes or 
to property unjustly captured. If any such are brought in, any 
demand for their reclamation shall be investigated. But we will not 
undertake to recognize claims going beyond these limits. We will 
not undertake to interfere between belligerents in any other way than 
that in which by the rules of international law we can fairly be called 
upon to interfere. ,, (General cheering.) 
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